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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 10,149) 


In re STERLING DAVIs DAIRY AND CORTLAND BULK MILK PRO- 
DUCERS COOPERATIVE, INC. AMA Docket No. M 4-3. Decided 
October 7, 1965. 


Application to dismiss—Amended petition to be filed 


Respondent’s application to dismiss not granted but petitioners are given 
time to file amended petition to conform with jurisdictional requirements 
of rules of practice. 


Mr. Marvin D. Weintraub, Philadelphia, Pa., for petitioners. 
Mr. John G. Liebert for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON APPLICATION TO DISMISS 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et. seq.), instituted by a petition filed 
August 8, 1965, by Sterling Davis Dairy, a handler during the 
period involved in the petition regulated under Order No. 4, is- 
sued under the act and regulating the handling of milk in the 
Delaware Valley marketing area, and by Cortland Bulk Milk 
Producers Cooperative, Inc., a cooperative marketing association 
of producers which is allegedly now the purchaser and operator 
of the proprietary handler’s business. On September 1, 1965, re- 
spondent, pursuant to section 900.52 (c) of the rules of practice 
(7 CFR 900.52 (c)), filed an application to dismiss the petition. 
Respondent contends, in part, that the petition does not comply 
with the requirements of sections 900.52 (b) (1) and (6) thereof 
for petitions filed pursuant to the act. A copy of the application 
to dismiss was served upon petitioners but they failed to file a 
reply thereto. 


1287 
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It is patent that the petition fails to conform to or meet some 
of the requirements of sections 900.52 (b)(1) and (6) of the 
rules of practice and must be amended to comply therewith. While 
we have characterized such requirements as “technical” in nature 
(see, In re Paul King’s Dairy of Corning, Inc., 24 AD. 2438 
(1965) ), they take on added significance in this proceeding as 
the contested billing of the market administrator is apparently 
based, in part at least, upon the alleged payment for milk by the 
proprietary petitioner of less than order minimum prices by 
means of the payment of rebates through a broker to the officers 
of such handler. 

We are not, however, in agreement with respondent’s additional 
attacks upon the petition. We do not understand how the other 
alleged defects of the petition result in its failure to comply with 
sections 900.52 (b)(3) and (4) of the rules of practice, as re- 
spondent contends. Moreover, such alleged defects relate in part 
to matters of evidence and not pleading. 

Accordingly, petitioners may file an amended petition or an 
amendment to the petition as of the date of the present petition 
within 20 days following service of a copy of this order upon 
‘ them in order to conform the petition to the requirements of sec- 
tions 900.52 (b)(1) and (6) of the rules of practice. As such 
requirements are jurisdictional in nature, respondent need not 
now file an answer to the petition pursuant to the proviso con- 
tained in section 900.52a of the rules of practice, but shall do so 
within 15 days after the filing of petitioners’ amended petition. 


(No. 10,150) 


In re CREAM-O-LAND DAIRY. AMA Docket No. M 2-13. Decided 
October 11, 1965, 


Withdrawal—Consent of Parties 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner requested permis- 
sion to withdraw the petition and respondent concurs in such re- 
quest. Accordingly, the petition is hereby considered withdrawn. 
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(No. 10,151) 


In re DECKER’s Darry, INC. AMA Docket No. M 2-12. Decided 
October 11, 1965. 


Withdrawal—Consent of parties 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner requested permis- 
sion to withdraw the petition and respondent concurs in such 
request. Accordingly, the petition is hereby considered with- 
drawn. 


(No. 10,152) 


In re WALSTON & Co., INC., PAT G. NOEL, AND CARLTON M. SMITH. 
CEA Docket No. 130. Decided October 7, 1965. 


Suspension of registration—Denial of trading privileges—Stipulation 
as to corporate respondent 


Respondent Walston & Co., Inc., consented to the issuance of an order sus- 
pending its registration as futures commission merchant for 15 days 
and denying trading privileges to it for a like period, these sanctions 
to be held in abeyance, for deceiving customers by selectively closing 
out offsetting long and short positions of such customers. 


Mr. Earl L. Saunders for Commodity Exchange Authority. 
Respondent Walston & Co., Inc. pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER WITH RESPECT TO WALSTON & CO., INC. 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act (7 U.S.C. 
9) by the Assistant Secretary of Agriculture. 








1290 COMMODITY EXCHANGE ACT 
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Respondent Walston & Co, Inc. is one of three respondents in 
this proceeding. The respondents are charged with deceiving 
certain customers of the corporate respondent in wilful violation 
of section 4b of the Commodity Exchange Act (7 U.S.C. 6b), and 
with applying and closing out offsetting long and short positions 
of such customers in wilful violation of section 1.46 of the regu- 
lations issued under the act (17 CFR 1.46). 


No hearing has been held with respect to any of the respond- 
ents. On September 29, 1965, respondent Walston & Co., Inc. 
submitted for filing in the record, under section 0.4(b) of the 
Rules of Practice (17 CFR 0.4(b)), a stipulation in which it 
admits the facts hereinafter set forth, waives hearing on the 
charges in the complaint, and consents to the entry of the order 
contained herein. 


FINDINGS OF FACT 


1. Respondent Walston & Co., Inc., is now and was at all times 
material herein a corporation organized and existing under the 
laws of the State of Delaware, with its principal office and place 
of business at 74 Wall Street, New York, New York, and branch 
offices at Houston, Texas, and various other cities throughout the 
United States. The said corporation is now and was at all such 
times a clearing member of the Chicago Board of Trade and 
various other contract markets, and a registered futures com- 
mission merchant under the Commodity Exchange Act, trading in 
commodity futures on such contract markets for the accounts of 
its customers. 


2. The respondent Pat G. Noel, an individual whose address is 
202 Renoir Drive, Houston, Texas, was at all times material 
herein and until April 23, 1965, employed by the corporate re- 
spondent as an account executive in its Houston, Texas, office. 


3. Respondent Carlton M. Smith, an individual whose address 
is 7900 West Heimer Street, Houston, Texas, was at all times 
material herein and until July 15, 1964, employed by the corporate 
respondent as an account executive in its Houston, Texas, office. 


4. The contracts referred to herein were contracts for the pur- 
chase or sale of soybean futures on the Chicago Board of Trade, 
a duly designated contract market under the Commodity Ex- 
change Act. Such contracts could have been used for hedging 
transactions in interstate commerce in soybeans or the products 
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or byproducts thereof, or for determining the price basis of 
transactions in interstate commerce in such commodity, or for 
delivering such commodity sold, shipped, or received in interstate 
commerce. 


5. During the period from on or about September 16, 1963, 
through on or about May 5, 1964, by reason of the actions and 
instructions of respondents Pat G. Noel and Carlton M. Smith, 
acting in their capacities as account executives of respondent 
Walston & Co., Inc., in its Houston, Texas, office, respondent 
Walston & Co., Inc., selectively closed out certain offsetting long 
and short soybean futures contracts for the accounts of certain 
customers (Accounts No. 76-01-865, 76-01-756, 76-02-131 and 
76-02-079). The selective closing out of such contracts caused 
larger profits or smaller losses than actually existed to be re- 
ported to such customers, thereby for a period of time concealing 
from each of such customers the actual amount of his losses. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent Walston & Co., Inc., in connection with 
the disposition and execution of contracts of sale of a commodity 
for future delivery on or subject to the rules of a contract market, 
and in regard to acts of agency performed with respect to such 
contracts, deceived the persons on behalf of whom such contracts 
were made in wilful violation of section 4b of the Commodity 
Exchange Act (7 U.S.C. 6b), and that respondent Walston & Co., 
Inc. applied and closed out offsetting long and short positions of 
such persons in wilful violation of section 1.46 of the regulations 


(17 CFR 1.46). 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and the terms of the order to which respond- 
ent Walston & Co., Inc. proposes to consent. It is the opinion of 
the administrative officials that in the circumstances the proposed 
order would be adequate, and that the prompt entry of such an 
order would constitute a satisfactory disposition of the case as 
against the said respondent, serve the public interest, and effec- 





1 As indicated in the Preliminary Statement, this Decision and Order is with respect only 
to respondent Walston & Co., Inc., and the facts stated in the Findings of Fact are verbatim 
the admissions of fact contained in the stipulation filed by respondent Walston & Co., Inc. 
Such findings, however, have no binding effect on respondents Noel and Smith. 
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tuate the purposes of the Commodity Exchange Act. The com- 
plainant recommends, therefore, that the stipulation and waiver 
be accepted and that the proposed order be issued. It is so 
concluded. 


ORDER 


The registration of respondent Walston & Co., Inc., as a futures 
commission merchant under the Commodity Exchange Act is 
hereby suspended for a period of 15 days, and all contract markets 
are hereby directed to refuse all trading privileges to the said 
Walston & Co., Inc., for the said period of 15 days, Provided, 
However, that the aforesaid suspension of registration and refusal 
of trading privileges shall not become effective unless, after com- 
plaint, and hearing in accordance with established procedure, re- 
spondent Walston & Co., Inc., should be found to have violated the 
Commodity Exchange Act within one year from the date of entry 
of this order, in which event the Secretary of Agriculture may, 
without further notice to respondent Walston & Co., Inc., issue 
a supplemental order making effective forthwith the aforesaid 
suspension of registration and refusal of trading privileges. 


A copy of this Decision and Order shall be served on each of 
the respondents and on each contract market. 


(No. 10,153) 


In re RUBIN EHRLICH. CEA Docket No. 126. Decided October 
21, 1965. 


Denial of trading privileges—Default 


The contract markets are ordered to refuse all trading privileges to respond- 
ent for 90 days for his violation of section 4b of the act by allocating 
to his advantage potato futures contracts between himself and his 


customers. 


Mr. Earl L. Saunders for Commodity Exchange Authority. 
Mr. Melvin H. Gellman, New York, N. Y., for respondent. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. 1 et seq.), instituted by a complaint filed March 26, 1965, 
by an Assistant Secretary of Agriculture. The respondent is 
Rubin Ehrlich, New York, New York, a member of the New York 
Mercantile Exchange and, at the time of the transactions involved 
in this proceeding, a registered floor broker under the act and 
president of All State Commodity Traders, Inc., a registered 
futures commission merchant under the act. Respondent is 
charged with making potato futures contracts on the New York 
Mercantile Exchange, a contract market, and allocating them as 
between himself and customers in an attempt to deceive, cheat 
and defraud such customers and with deceiving, cheating and de- 
frauding the customers, in violation of section 4b of the act (7 
U.S.C. 6b). 

On April 15, 1965, respondent filed an answer denying the 
material allegations of the complaint. On September 7, 1965, 
respondent filed a request that his answer be withdrawn and that 
the matter be handled as a default proceeding. Accordingly, the 
matter was referred to Jack W. Bain, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 0.9 (c) of the rules of practice (17 
CFR 0.9 (c)). On September 23, 1965, the hearing examiner 
filed a report recommending that respondent be found to have 
violated the act as charged and that an order be issued directing 
all contract markets to refuse all trading privileges to respondent 
for a period of 90 days. No exceptions to the hearing examiner’s 
report were filed. 


FINDINGS OF FACT 


1. Respondent, Rubin Ehrlich, is an individual whose address 
is 3616 Henry Hudson Parkway, New York, New York. Respond- 
ent is now and was at all times material herein a member of the 
New York Mercantile Exchange and during the period March 
13 through April 28, 1964, he was a registered floor broker under 
the act and president of All State Commodity Traders, Inc., a 
registered futures commission merchant under the act. Respond- 
ent is not presently a registrant under the act. 

2. The New York Mercantile Exchange is now and was at all 
times materia] herein a duly designated contract market under 
the act. 
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3. The futures transactions referred to herein relate to the 
purchase and sale of Maine-grown Irish potato futures contracts 
on the New York Mercantile Exchange, each of which contracts 
calls for the delivery of 50,000 pounds of such potatoes. Such 
contracts could have been used for (a) hedging transactions in 
interstate commerce in potatoes or the products or byproducts 
thereof, (b) determining the price basis of transactions in inter- 
state commerce in potatoes, and (c) delivering potatoes sold, 
shipped, or received in interstate commerce for the fulfillment 


of such futures contracts. 


4. During the period March 13 through April 28, 1964, the re- 
spondent, in his capacity as floor broker, executed trades in potato 
futures on the New York Mercantile Exchange. During such 
period, respondent allocated certain of such trades between his 
own account and those customers’ accounts which the respondent 
personally handled and traded on a discretionary basis. 


5. During the period March 13 through April 28, 1964, re- 
spondent, in allocating between himself and his customers the 
trades referred to in Finding of Fact 4, followed the practice of 
_ usually allocating to himself contracts purchased at prices lower 

than the average price of all purchases which he allocated between 
himself and his customers on the date of such purchases, and 
usually allocating to himself contracts sold at prices higher than 
the average price of all sales which he allocated between himself 
and his customers on the date of such sales. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 5, respondent 
willfully violated section 4b of the act (7 U.S.C. 6b). Cf., e.g., 
In re Becker Brokerage Co., et al., 23 A.D. 290 (1964). These 
violations are serious and justify a substantial sanction. As re- 
spondent is not presently registered under the act, complainant 
and the hearing examiner recommended a denial of respondent’s 
trading privileges on contract markets for a period of 90 days. 
It is concluded that this recommendation should be adopted. 


ORDER 


Effective November 22, 1965, all contract markets shall refuse 
all trading privileges to the respondent, Rubin Ehrlich, for a 
period of 90 days, such refusal to apply to all trading done and all 
positions held by such respondent, directly or indirectly. 
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A copy of this decision and order shall be served upon respond- 
ent and on each contract market. 


(No. 10,154) 


In re HUGH B. POWELL, d/b/a POWELL LIVESTOCK COMPANY. 
P&S Docket No. 3525. Decided October 5, 1965. 


Supplemental order—Extension of effective date 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seg.), an order 
was issued September 15, 1965, in part, suspending respondent 
as a registrant under the act until he complies with the bonding 
requirements of the act and the regulations issued thereunder. 
On October 5, 1965, respondent’s representative requested that 
the effective date of such suspension be extended for a period of 
10 days while respondent attempted to acquire increased bond 
coverage. The effective date of the suspension of respondent as 
a registrant contained in the order of September 15, 1965, is 
hereby extended and such suspension shall be effective October 
15, 1965. 


(No. 10,155) 


In re DoN F. STIRLING AND JACK BLOXHAM. P&S Docket No. 
3549. Decided October 6, 1965. 


Noncompetitive operations—False pricing and records—Unauthorized 
markups—Profit sharing—Supension of registrations—Consent 


Respondents consented to the issuance of orders requiring them to cease 
and desist from conducting noncompetitive operations, issuing false or 
incorrect invoices and making false documents part of records of per- 
sons subject to the act, billing and collecting at false prices, making 
unauthorized markups, and sharing commissions and profits with others, 
and suspending them as registrants under the act for a period of 7 


months. 
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Mr. Jerome S. Ducrest for complainant. 
Mr. Ashley Sellers, Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a Complaint issued on June 10, 1965, by the Acting Director, 
Packers and Stockyards Division, Consumer and Marketing Serv- 
ice, and amended on September 20, 1965. The Amended Com- 
plaint charges respondents with various violations of the Act and 
the regulations. Respondents, in separate Amended Answers 
filed on September 29, 1965, admit the jurisdictional allegations 
in the Amended Complaint and submit to the jurisdiction of the 
Secretary in the matter, neither admit nor deny the remaining 
allegations, waive oral hearing and report of the Hearing Exam- 
iner and, for the purposes of this proceeding only, consent to the 
issuance of specified orders with findings of fact and conclusions 
based upon the allegations contained in the Amended Complaint. 
. Complainant has recommended that the orders consented to by 
respondents be issued. 


FINDINGS OF FACT 


1. (a) Respondent Don F. Stirling, whose address is Post 
Office Box 305, Shelby, Montana, is now and was at all times 
mentioned herein registered with the Secretary of Agriculture as 
a market agency to buy livestock on a commission basis, and as 
a dealer to buy and sell livestock for his own account, in commerce. 


(b) Respondent Jack Bloxham, doing business as the Jack 
Bloxham Cattle Company, whose address is Post Office Box 885, 
Havre, Montana, is now and was at all times mentioned herein 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for his own account, in commerce. 


2. (a) During the period from September 15, 1964 through 
February 8, 1965, respondent Stirling had an arrangement with 
Packerland Packing Company, Inc., Green Bay, Wisconsin, a 
packer subject to the Act, hereinafter referred to as Packerland, 
under which respondent was to purchase livestock and the packer 
was to pay for such livestock on the basis of the price at which 
respondent purchased the livestock plus an agreed “buying com- 
mission.” During said period respondent Bloxham had a similar 


ES 
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arrangement with Landy Packing Company, St. Cloud, Minne- 
sota, a packer subject to the Act, hereinafter referred to as Landy. 


(b) Respondents, in commerce, during the period from Sep- 
tember 15, 1964 through February 8, 1965, failed to conduct cer- 
tain of their buying operations, in connection with the purchase 
of various types of cull cows at posted stockyards in the State of 
Montana, in competition with and independently of each other. 
During said period, and in the transactions described below in 
Findings of Fact 3, 4, and 5, pursuant to an arrangement, agree- 
ment, or understanding between themselves, respondents com- 
bined their operations in purchasing such cull cows and shared 
the “profits” realized from such transactions. 


3. (a) Respondent Stirling, in commerce, during the months 
of October, November, and December 1964, in connection with 
purchases of livestock pursuant to the purchase arrangement with 
Packerland described in Finding of Fact 2(a), in the transactions 
listed below and at divers other times during said period, de- 
frauded Packerland and caused to be made and issued to Packer- 
land by a registered market agency at a posted stockyard in the 
State of Montana, in connection with purchases of various types 
of cull cows consigned by Montana producers and ranchers to 
said posted stockyard, false and incorrect buyer’s invoices show- 
ing marked-up prices as the purchase prices of the cows instead 
of the actual purchase prices, which invoices were paid by Packer- 
land and made a part of the accounts and records of said packer, 
and caused said market agency from which he purchased the cows 
to pay to him the difference between the actual cost of the cows and 
the marked-up prices, as well as his regular “buying commis- 
sions,” as follows: 

Difference 


Between Actual 
Regular & Marked-up 


Actual Marked-up “Buying Price of 
Date No. of Purchase Price Billed Commission” Livestock 
of Head Priceof To & Paid by Paid to Paid 


Purchase Purchased Livestock Packerland Respondent Respondent 
1964 


10-20 (1) ($ 25.00) 

10-27 (9) ( 233.13) $674.59 $401.01 
11- 2 2 76.53 115.28 $ 3.00 38.75 
11-11 4 68.22 169.53 6.00 101.31 
11-17 12 410.10 723.37 18.00 313.27 


12- 8 ob 99.50 339.87 6.00 246.37 
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(b) Respondent Stirling, pursuant to the agreement, arrange- 
ment or understanding which he had with respondent Bloxham, 
described in Finding of Fact 2(b) above, shared with said re- 
spondent Bloxham the sums of money paid to him by the market 
agency from which he purchased cows in the transactions de- 
scribed and listed in Finding of Fact 3(a) above, representing 
the differences between the actual cost of the cows purchased by 
respondent and the fraudulently marked-up prices paid to said 
market agency by Packerland. 


4. Respondent Stirling, in commerce, in connection with pur- 
chases of livestock pursuant to the purchase arrangement with 
Packerland described in Finding of Fact 2(a) above, in the trans- 
actions described below, defrauded Packerland and caused em- 
ployees of a registered market agency at a posted stockyard in the 
State of Montana to issue (1) false and incorrect accounts of sale 
purportedly evidencing the sale at such stockyard for his account 
by said market agency of cows, which had been purchased by 
said respondent at various other posted stockyards in Montana, 
when in fact the cows were not sold through the auction ring at 
such stockyard by said market agency, (2) false and incorrect 
buyer’s invoices to Packerland showing false and incorrect names 
as consignors of the cows purchased by respondent and marked-up 
prices as the actual purchase prices of the livestock, which false 
and incorrect invoices were made a part of said packer’s accounts 
and records, and (3) checks fraudulently drawn on said market 
agency’s custodial account and payable to respondent, purportedly 
in payment of the proceeds from the sale of cows for him but 
actually reimbursing respondent for the cost of the cows pur- 
chased at other stockyards and, in addition, giving him “profits” 
from the transactions, and copies of such false and incorrect ac- 
counts of sale and buyer’s invoices and fraudulently drawn cus- 
todial account checks were made a part of said market agency’s 
accounts and records, as follows: 


(a) Respondent Stirling, on or about November 13, 1964, pur- 
chased at a posted stockyard in the State of Montana, 7 cows at 
a purchase price of $297.56, plus $20.11 marketing expenses, and, 
on or about November 16, 1964, purchased 7 more cows at another 
posted stockyard in the State of Montana at a purchase price of 
$262.19, plus $20.16 marketing expenses, or a total cost of $600.02 
for the cows purchased at both said markets. Respondent had 
the 14 cows transported to another stockyard in the State of Mon- 
tana and, for the purpose of using said cattle in accordance with 
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the purchase arrangement with Packerland described in Finding 
of Fact 2(a) above, caused employees of the market agency at that 
stockyard to issue (1) a false and incorrect account of sale pur- 
porting to evidence the sale of the said 14 cows at that stockyard 
on November 17, 1964, for the account of “Don Stirling” for a 
gross price of $804.28, less marketing expenses of $49.00, or net 
price of $755.28, and showing the buyer of the 14 cows as “Don 
13”, (2) a buyer’s invoice falsely and incorrectly showing the 
purchase for Packerland by said respondent of 14 cows, pur- 
portedly consigned to that stockyard by various other individuals, 
for $804.28, or a total cost of $826.68, including $1.40 for brand 
inspection and respondent’s “buying commission” of $21.00, and 
(3) a custodial account check in the amount of $755.28, pur- 
portedly in payment of the proceeds from the sale of livestock 
on a commission basis for respondent but which actually was a 
means of reimbursing respondent for his outlay of funds in the 
purchase of the livestock and, at the same time, allowing him to 
make a “profit” of $155.26, at the expense of Packerland which 
“profit” said respondent shared with respondent Bloxham. Copies 
of the said false and incorrect account of sale and buyer’s invoice 
and the fraudulently drawn custodial account check were made a 
part of the accounts and records of the market agency and the 
false and incorrect buyer’s invoice was made a part of the ac- 
counts and records of Packerland. 


(b) Respondent Stirling, at a posted stockyard in the State 
of Montana, on or about December 1, 1964, purchased 2 cows in 
accordance with the purchase arrangement with Packerland de- 
scribed in Finding of Fact 2(a) above and, in connection with 
said purchase, caused employees of the market agency from which 
he purchased the said 2 cows to add to the buyer’s invoice covering 
the purchase thereof, entries which falsely and incorrectly showed 
the purchase for Packerland of 9 additional cows, notwithstanding 
that such 9 cows had not been consigned to that market agency 
and had not been handled or sold by it, but were cows which had 
been purchased by respondent at other posted stockyards in said 
State. Respondent also caused employees of said market agency 
to issue, in connection with said transaction, (1) an account of 
sale purporting to evidence the sale on a commission basis by 
that market agency of 9 cows on December 1, 1964, for the account 
of “Don Stirling” for a gross amount of $769.32 or a net amount 
of $732.07, and the purchase of such 9 cows by “Don 13”, (2) a 
buyer’s invoice falsely and incorrectly showing the purchase by 
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respondent of 11 cows purportedly consigned to that market 
agency by various other individuals for $819.35, or a total cost of 
$836.95, including $1.10 brand inspection and respondent’s “‘buy- 
ing commission” of $16.50, when in fact 9 of such 11 cows were 
respondent’s livestock, and (3) a custodial account check for 
$732.07, purportedly paying said respondent the proceeds from 
the sale of said 9 cows but which actually was a means of reim- 
bursing respondent for the purchase cost of $180.43 paid by him 
for the cows at the other posted stockyard, and, at the same time, 
enabling him to make a “profit” of $551.64 on the 9 cows at the 
expense of Packerland. Copies of the said false and incorrect 
account of sale and buyer’s invoice and the fraudulently drawn 
custodial account check were made a part of the accounts and 
records of the market agency and the false and incorrect buyer’s 
invoice was made a part of the accounts and records of Packer- 
land. Respondent shared the “profit” from said transaction with 
respondent Bloxham, by giving him, as his share of the “profit”, 
a check in the amount of $276. 


(c) Respondent Stirling, at a posted stockyard in the State 
of Montana, on or about December 15, 1964, purchased 1 cow in 
‘accordance with the purchase agreement with Packerland de- 
scribed in Finding of Fact 2(a) above and, in connection with 
said purchase, caused employees of the market agency from which 
he purchased the said cow to add to the buyer’s invoice covering 
the purchase thereof, entries which falsely and incorrectly showed 
the purchase for Packerland of 4 additional cows, notwithstanding 
that such 4 cows had not been consigned to that market agency 
and had not been handled or sold by it, but were cows which had 
been purchased by respondent at another posted stockyard in said 
State. Respondent also caused employees of said market agency 
to issue, in connection with said transaction, (1) an account of 
sale purporting to evidence the sale on a commission basis by that 
market agency of 4 cows on December 15, 1964, for the account 
of “Don Stirling” for a gross amount of $260.32 or a net of 
$241.32, and the purchase of such 4 cows by “Don 13”, (2) a 
buyer’s invoice falsely and incorrectly showing the purchase by 
respondent Stirling of 5 cows purportedly consigned to the market 
agency by various other individuals for $278.32, or a total of 
$286.32, including $.50 brand inspection and respondent’s “buying 
commission” of $7.50, when in fact 4 of such 5 cows were re- 
spondent’s livestock, and (3) a custodial account check for $241.32 
purportedly paying said respondent the proceeds from the sale 
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of said 4 cows but which actually was a means of reimbursing 
respondent for the purchase cost of $59.41 paid by him for the 
cows at the other market, and, at the same time, enabling him 
to make a “profit” of $181.91 on the 4 cows at the expense of 
Packerland. Copies of the said false and incorrect account of sale 
and buyer’s invoice and the fraudulently drawn custodial account 
check were made a part of the accounts and records of the market 
agency and the false and incorrect buyer’s invoice was made a 
part of the accounts and records of Packerland. Respondent 
shared the “profit” from said transaction with respondent 
Bloxham. 


5. Respondents, in commerce, pursuant to the agreement, ar- 
rangement, or understanding described in Finding of Fact 2(b) 
above, on or about the dates and in the transactions described 
below and at divers other times during the period September 
1964 through January 1965, when respondents were purchasing 
livestock pursuant to the purchase arrangement described in 
Finding of Fact 2(a) above, combined certain of their livestock 
buying operations in purchasing various types of cull cows for 
Landy to defraud said packer. In carrying out such practice, 
cows consigned by producers and ranchers to registered market 
agencies at posted stockyards in the State of Montana for sale on a 
commission basis were purchased by respondent Stirling, or by 
respondent Bloxham in respondent Stirling’s name, as the case 
may be, the purchase prices of the cows were marked up, and in 
some instances, false and incorrect buyer’s invoices were prepared 
by respondents, or by others at respondents’ instigation, and sub- 
mitted to Landy, which buyer’s invoices were made a part of the 
accounts and records of said packer. Landy paid for the cows on 
the basis of such false and incorrect buyer’s invoices and respond- 
ents shared the “profits” made from said transactions at the ex- 
pense of Landy. More specifically: 


(a) Respondents, at a posted stockyard in the State of Mon- 
tana, on or about September 15, 1964, purchased at a cost of 
$113.04, in the name of “Don Stirling” 4 cows which had been 
consigned to said stockyard by 3 different shippers and caused 
an employee of the market agency from which respondents pur- 
chased the cows to prepare a buyer’s invoice which falsely and 
incorrectly reported the purchase of all 4 cows from “F. T. 
Saylor”, one of the 3 consignors of the cows purchased for Landy 
by respondents in the name of “Don Stirling”, at a marked-up 
price of $242.55, or a total of $250.55, including $.40 brand in- 
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spection and respondent Bloxham’s “buying commission” of $8.00. 
A copy of the false and incorrect buyer’s invoice was made a part 
of the accounts and records of Landy. Respondent Bloxham drew 
a draft on “Landy” in the amount of $5,455.22 payable to the 
market agency from which the cows were purchased, to pay for 
the 4 cows at the said marked-up price of $242.55, and other pur- 
chases made from said market agency by said respondent. Re- 
spondents caused an employee of the market agency to issue a 
check marked “commission” to respondent Stirling in the amount 
of $129.11, the amount by which the 4 cows were marked up over 
the actual purchase price, the proceeds from which check were 
shared by respondents. A separate check for $124.00 marked “B 
Commission” also was issued by said market agency personnel to 
respondent Bloxham to cover his regular “buying commission” 
of $2.00 per head on all cattle purchased that day for Landy, 
which included the “buying commission” on the 4 cows. 


(b) Respondents, at posted stockyards in the State of Mon- 
tana, on or about November 21 and November 23, 1964, purchased 
7 cows and 1 bull in the name of “Don Stirling” at a cost of 
$305.03. Respondents disposed of such cattle by “selling” them 
‘to Landy at a marked-up price of $524.80, which included brand 
inspection fees and respondent Bloxham’s regular “buying com- 
mission” of $16.00. In billing Landy for the cattle, respondents 
used a buyer’s invoice form of a registered market agency on 
which the market agency’s printed heading was partially marked 
out. Such billing indicated that “Don Stirling” had “sold” the 7 
cows and 1 bull to Landy at a marked-up price of $508.00. Re- 
spondent Bloxham drew a draft on Landy, payable to respondent 
Stirling, in payment for the said cattle in the amount of $524.80. 
Respondent Stirling issued a check to respondent Bloxham for 
$109.88, which amount was one-half of the “profit” and “buying 
commission” of $219.77 respondents derived from said trans- 
action. 


(c) Respondents, at a posted stockyard in the State of Mon- 
tana, on or about September 30, 1964, purchased 5 cows in the 
name of “Don 13” at a cost of $231.99. They disposed of such 
cattle by “selling” them to Landy at a marked-up price of $392.90, 
which included $.50 brand inspection. In billing Landy for the 
cattle, respondents used a buyer’s invoice form of a registered 
market agency on which the market agency’s printed heading 
was partially marked out. Such billing indicated that “Don Stirl- 
ing” “sold” the 5 cows to Landy at the said marked-up price of 
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$392.90. Respondent Bloxham drew a draft on Landy in said 
amount of $392.90, payable to respondent Stirling in payment for 
the said cattle, The “profit” of $160.91 realized from the marked- 
up price was shared by respondents. 


(d) Respondents, at a posted stockyard in the State of Mon- 
tana, on or about January 20, 1965, purchased 3 cows in the name 
of “Don 13” at at cost of $91.60. They disposed of such cattle by 
“selling” them to Landy and billed Landy by submitting to said 
packer an invoice prepared on a “livestock-weight book” form at 
the marked-up price of $219.60. Respondent Bloxham drew a 
draft on Landy payable to respondent Stirling in payment for 3 
cows at the said marked-up price of $219.60. Respondent Stirling 
issued a check to respondent Bloxham for $128.00, the “profit” 
derived from said transaction, which respondent Bloxham shared 
with respondent Stirling. 


6. Respondent Bloxham, in commerce, in connection with pur- 
chases of lievstock in the State of Montana pursuant to the 
arrangement with Landy described in Finding of Fact 2(a) above, 
in the transactions described below and at divers other times 
during the period from November 1, 1964 through February 8, 
1965, purchased livestock in country transactions in said State 
and for the purpose of covering up a markup in price on such 
cattle, made or caused to be made invoices to Landy indicating 
that the livestock had been purchased by him out of consignments 
to a market agency and invoices that purported to show that such 
cattle were purchased at the prices listed on the invoices when 
in fact they were purchased at lower prices; copies of which 
invoices were made a part of the accounts and records of said 
respondent or Landy or both, as follows: 


(a) Respondent Bloxham, in commerce, in connection with 
purchases of livestock pursuant to the arrangement with Landy 
described in Finding of Fact 2(a) above, on or about November 
13, 1964, purchased 29 cows in a country transaction from Conrad 
Cox at a total purchase price of $2,961.20 and prepared a false 
and incorrect invoice on a registered market agency’s invoice 
form, which he retained as a part of his accounts and records, 
indicating that said 29 cows had been consigned by Cox to the 
market agency whose invoice form respondent used and that 
respondent had purchased them from said market agency. Re- 
spondent, in connection with such transaction, also prepared an 
invoice which he submitted to Landy which likewise was on an 
invoice form which bore said market agency’s printed heading 
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but was partially marked out, showing the purchase from “J. 
Bloxham Cox” for Landy, of 29 cattle at a total purchase price 
of $3,156.40, which included a markup of $195.20, plus a regular 
“commission” of $58.00, or a total cost of $3,214.40, which invoice 
was made a part of Landy’s accounts and records and a copy 
thereof was made a part of respondent’s accounts and records. 
Respondent drew a draft, dated November 13, 1964, on Landy, 
payable to Jack Bloxham Cattle Company, for said $3,214.40, in 
payment for the 29 cows, which draft was paid by Landy. 


(b) Respondent Bloxham, in commerce, in connection with 
purchases of livestock pursuant to the arrangement with Landy 
described in Finding of Fact 2(a) above, on or about February 
8, 1965, purchased in country transactions, 22 cattle from Dean 
R. Van Voost at a cost of $3,912.42, and 31 steers from George 
Ammen at a cost of $5,185.10, or a combined total cost of $9,- 
097.52. Respondent, in connection with such transactions, pre- 
pared a billing to Landy from the Bloxham Cattle Company show- 
ing the purchase for Landy of 53 cattle at a total cost of $9,293.60, 
which included a markup of $196.08, plus a regular “commission” 
of $106.00, or a total cost of $9,399.60. Respondent drew a draft, 
dated February 8, 1965, on Landy, payable to Jack Bloxham 
Cattle Co., for said $9,399.60, in payment for the 53 cattle, which 
draft was paid by Landy. 


7. Respondent Bloxham, in commerce, on or about October 5, 
1964, in connection with purchases of livestock in the State of 
Montana, pursuant to the arrangement with Landy described in 
Finding of Fact 2(a) above, consigned for sale at a posted stock- 
yard in said State 19 cows which were sold for respondent’s ac- 
count. Respondent “purchased” 8 of the said 19 cows under the 
designation “Jack 22” and prepared a buyer’s invoice on an in- 
voice form of the market agency which handled said transaction, 
falsely and incorrectly showing that said 8 cows had been con- 
signed by “North Ranch” and had been purchased for the account 
of Landy by “Jack 2”, which false and incorrect buyer’s invoice 
was submited by him to Landy and was made a part of the ac- 
counts and records of Landy and a copy thereof made a part of 
the accounts and records of respondent. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 2, 3, 4 and 
5 hereof, respondent Stirling and respondent Bloxham wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)), section 
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201.70 of the regulations (9 CFR 201.70), and section 10 of the 
Federal Trade Commission Act (15 U.S.C. 50), which section 
is incorporated in and made a part of the Packers and Stockyards 
Act, 1921, by virtue of the provisions of section 402 of the Act 


(7 U.S.C. 222). 


By reason of the facts set out in Findings of Fact 6 and 7, 
respondent Bloxham wilfully violated sections 312(a) and 401 
of the Act (7 U.S.C. 213(a) and 221) and section 10 of the Fed- 
eral Trade Commission Act (15 U.S.C. 50), which section is in- 
corporated in and made a part of the Packers and Stockyards Act, 
1921, by virtue of the provisions of section 402 of the Act (7 


U.S.C. 222). 


Inasmuch as respondents have consented that orders be issued 
requiring them to cease and desist from the practices complained 
of in the Amended Complaint and suspending their registrations 
under the Act for a period of seven (7) months, and complainant 
has recommended that such orders be issued, the orders will be 
issued. 


Orders 
1. Respondent Don F. Stirling shall cease and desist from: 


(a) failing to conduct his livestock operations in commerce in 
competition with and independently of respondent Jack Bloxham 
or any other competitor buyer subject to the Act; 


(b) executing, or causing persons subject to the Act to execute, 
false or incorrect invoices or other documents in connection with 
livestock transactions in commerce; 


(c) causing false and incorrect invoices or other documents to 
be made a part of the accounts and records of a person subject to 
the Act; 


(d) billing persons for whom respondent purchases or to whom 
he sells livestock, or causing such persons to be billed, on the basis 
of prices other than those agreed upon in the purchase or sale 
arrangement or agreement between respondent and the person 
for whom respondent purchases or to whom he sells the livestock; 


(e) collecting for livestock purchased or sold by respondent, 
in commerce, or causing persons subject to the Act to collect or 
pay for such livestock, on the basis of prices other than those 
agreed upon in the purchase or sale arrangement or agreement 
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between respondent and the person for whom respondent pur- 
chases or to whom he sells the livestock; 


(f) purchasing livestock for another person for an agreed 
amount per cwt. or per head, and, in addition, taking profits from 
price markups in such transactions without the prior approval 
of the person for whom respondent purchases the livestock; 


(g) sharing with respondent, Jack Bloxham, other separately 
registered and independently operated dealers who are, or should 
be, in competition with respondent Don F. Stirling in the normal 
course of business, or other competitor buyers subject to the Act, 
money received by him for services rendered, or purportedly 
rendered, in connection with the purchase or sale of livestock or 
profits derived by him from livestock transactions in commerce. 


Respondent’s registration under the Act is suspended for a 
period of seven (7) months, beginning December 1, 1965. 


This order shall become effective October 15, 1965. 


2. Respondent Jack Bloxham shall cease and desist from: 


(a) failing to conduct his livestock operations in commerce in 
competition with and independently of respondent Don F. Stirling 
or any other competitor buyer subject to the Act; 


(b) executing, or causing persons subject to the Act to execute, 
false or incorrect invoices or other documents in connection with 
livestock transactions in commerce; 


(c) causing false and incorrect invoices or other documents to 
be made a part of the accounts and records of a person subject to 
the Act; 


(d) billing persons for whom respondent purchases or to whom 
he sells livestock, or causing such persons to be billed, on the basis 
of prices other than those agreed upon in the purchase or sale 
arrangement or agreement between respondent and the person for 
whom respondent purchases or to whom he sells the livestock ; 


(e) collecting for livestock purchased or sold by respondent, in 
commerce, or causing persons subject to the Act to collect or pay 
for such livestock, on the basis of prices other than those agreed 
upon in the purchase or sale arrangement or agreement between 
respondent and the person for whom respondent purchases or to 
whom he sells the livestock; 
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(f) purchasing livestock for another person for an agreed 
amount per cwt. or per head, and, in addition, taking profits from 
price markups in such transactions without the prior approval 
of the person for whom respondent purchases the livestock ; 


(g) sharing with respondent Don F. Stirling, other separately 
registered and independently operated dealers who are, or should 
be, in competition with respondent Jack Bloxham in the normal 
course of business, or other competitor buyers subject to the Act, 
money received by him for services rendered, or purportedly 
rendered, in connection with the purchase or sale of livestock or 
profits derived by him from livestock transactions in commerce. 


Respondent’s registration under the Act is suspended for a 
period of seven (7) months, beginning December 1, 1965. 


This order shall become effective October 15. 1965. 


(No. 10,156) 


In re LEROY KEATON. P&S Docket No. 3565. Decided October 7, 
1965. 


Bonding and registration requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act without the required 


bond and registration. 


Mr. Garrett N. Wyss for complainant. 
Oldham & Lorance, Houston, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on July 9, 1965, by the Acting Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 


regulations. 
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Respondent filed an answer on September 20, 1965, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has filed a recommendation 
stating that respondent is now in compliance with the registration 
and bonding requirements of the Act and regulations and that 
effectuation of the purposes of the Act does not appear to require 
that respondent be suspended as a registrant and recommending 


that the cease and desist order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is 9230 Sunnywood, 
Houston, Texas, is now and was at all times material herein 
registered with the Secretary of Agriculture as a dealer buying 
and selling in commerce livestock on his own account. 


2. The Sealy Livestock Auction Company stockyard, Sealy, 
Texas, hereinafter called the stockyard, was at all times material 
herein a posted stockyard subject to the provisions of the Act. 


3. a) The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was ter- 
minated on December 27, 1963. On or about January 24, 1964, 
and again on or about February 24, 1964, the Keaton-Andrew 
Cattle Company, a partnership composed of respondent and 
Richard N. Andrew, was informed of the bonding requirements 
of the Act and the regulations and was further informed that a 
bond must be provided covering the dealer activities in which 
respondent and Mr. Andrew were engaged. Shortly thereafter 
respondent and Mr. Andrew ceased their dealer operations in 
commerce. 


b) On or about January 1, 1965, respondent began engaging 
in the business of buying at the stockyard livestock on a com- 
mission basis and to the date of the execution of the complaint 
continued to so operate without being registered with the Secre- 
tary of Agriculture to so operate and without filing and maintain- 
ing a reasonable bond or its equivalent to cover such market 
agency operations, as required by the Act and the regulations. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 303 and 312(a) of the 
Act (7 U.S.C. 203, 213(a)) and sections 201.10, 201.29 and 201.30 
of the regulations (9 CFR 201.10, 201.29, 201.30). Inasmuch as 
complainant has recommended that the order consented to by 
respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which registration and bonding 
are required under the Act and the regulations without being 
properly registered with the Secretary of Agriculture and without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations thereunder. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,157) 


NELSON WILT, W. D. Fox AND DENZELL BOTKINS, d/b/a SHELBINA 
AUCTION COMPANY v. FLOYD DUNLAP AND DARRELL DUNLAP. 
P&S Docket No, 3506. Decided October 11, 1965. 


Agency not established—Failure to pay 


Where actual or apparent agency between father and son not established, 
reparation awarded to complainants against son who purchased live- 
stock and complaint dismissed as to father. 


Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for complainants. 
Fulton, Frerichs & Nutting, Waterloo, Iowa, for respondent Floyd 
Dunlap. 
Mr. George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on February 12, 1965, 
complainants seek reparation in the sum of $1,295.38, which is 
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alleged to be the unpaid balance of the purchase price of some 
cattle bought by respondents from complainants on November 18, 
1964. A copy of the complaint was served upon each of the 
respondents. 


On March 10, 1965, respondent Floyd Dunlap requested an 
oral hearing and filed an answer denying liability to complainants. 
It is alleged in the answer: 


That the Respondent Floyd Dunlap... affirmatively states 
that he at no time has been in any way engaged in his busi- 
ness as a livestock dealer in any capacity or association 
with the said Respondent Darrell Dunlap and that he in no 
way authorized or was informed of the transaction which has 
been herein alleged, and that he has at no time since received 
or participated in any of the proceeds or livestock which, if 
purchased as alleged herein, was done solely by the Respond- 
ent Darrell Dunlap, and without any knowledge or authori- 
zation of this Respondent, either express or implied. 


No answer was filed by respondent Darrell Dunlap notwith- 
standing the fact that, at the time of service of the complaint, 
- he was notified in writing that, under the rules of practice (9 CFR 
202.41(c)), a failure to file an answer is deemed an admission 
of the facts alleged in the complaint. 


An oral hearing was held at Dakota City, Iowa, on May 21, 
1965. George R. Springborg, of the Office of the General Counsel 
of this Department, served as presiding officer. Complainants 
were represented by C. T. ‘Tad’ Sanders, Attorney at Law, Kansas 
City, Missouri, and respondent Floyd Dunlap was represented 
by Joseph Nutting, Attorney at Law, Waterloo, Iowa. Two 
witnesses testified at the hearing. Respondent Darrell Dunlap 
did not appear nor was he represented at the hearing. Complain- 
ants filed proposed findings of fact, conclusions and order. 


FINDINGS OF FACT 


1. Complainants, Nelson Wilt, W. D. Fox and Denzell Botkins, 
partners doing business as Shelbina Auction Company, Shelbina, 
Missouri, were at all times material herein registered under the 
Act with the Secretary of Agriculture as a market agency selling 
livestock in commerce on a commission basis. 


2. Respondent Floyd Dunlap, Dysart, Iowa, is an individual 
who at all times material herein was registered under the Act 
with the Secretary of Agriculture as a dealer. 
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3. Respondent Darrell Dunlap, Dysart, Iowa, is an individual 
who at all times material herein was engaged in the business of 
a dealer. 


4. On November 18, 1964, at the Shelbina Auction Company 
stockyard, Shelbina, Missouri, a posted stockyard subject to the 
provisions of the Act, respondent Darrell Dunlap purchased 66 
head of cattle at auction from complainants under the designation 
“+80”. Such designation was always used by respondent Floyd 
Dunlap in connection with his livestock purchases at the Shel- 
bina Auction Company. After the auction sale, pursuant to 
Darrell Dunlap’s request, the “buyer’s bill’? was made out in the 
name of respondent Floyd Dunlap. Complainants were advised 
by Darrell Dunlap that he would pay for the cattle when they 
were resold. The animals were delivered to Darrell Dunlap who 
shipped them to Iowa. 


5. On or about December 10, 1964, Darrell Dunlap paid $1,100 
to complainants. On or about December 12, 1964, the Cedar 
Valley Livestock Exchange, Inc., Vinton, Iowa, remitted $3,741.97 
to complainants. The remittance was identified as the proceeds 
of the sale of 47 head of cattle. Darrell Dunlap had previously 
advised complainants that the 66 head purchased on November 
18 would be resold by the Cedar Valley Livestock Exchange, Inc., 
and the proceeds of sale remitted to the Shelbina Auction Com- 


pany. 


6. The total purchase price of the 66 head of cattle was 
$6,137.35; and respondent Darrell Dunlap owes the balance of 
$1,295.38 to complainants. 


7. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The principal question presented for decision is whether the 
purchase of the 66 head of cattle by Darrell Dunlap was made 
for the account of Floyd Dunlap or the joint account of respond- 
ents. Floyd Dunlap denies that insofar as livestock transactions 
are concerned, there ever was a business relationship between 
him and Darrell Dunlap, and specifically denies giving respondent 
Darrell any authority, expressly or by implication, to buy the 
cattle in question. 
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The record shows that during the period involved respondent 
Floyd Dunlap was registered as a livestock dealer in accordance 
with the requirements of the Act and the regulations. He is 
respondent Darrell Dunlap’s father. At the time of the trans- 
action in question, the son operated the father’s farm on a “crop 
share” basis. Respondent Floyd lived at the farm where he 
probably saw the 66 head after they were bought by the son. 


However, it does not appear that the son had actual authcrity 
to make the purchase for the account of the father; and it was 
not shown that there was any apparent authority in that regard. 
Previous livestock transactions by the Dunlaps at the Shelbina 
Auction Company were invariably transacted by the respondents 
for their separate accounts. The purchase of the 66 head at the 
auction sale was made by the son. The father was not present. 
There is no evidence that at any time there was a business rela- 
tionship between respondents in respect to cattle. 


Mention might be made of the fact that the son was not regis- 
tered as a livestock dealer under the Act; whereas, as previously 
noted, the father was. At the hearing one of the partners in 
the Shelbina Auction Company testified: “To the best of my 
recollection, he told me to bill the cattle to his dad and make out 
the health papers that way since his father was a dealer, to 
save getting involved with anybody, just to make the invoice to 
him.” 


The complainants in a reparation proceeding under the Act 
have the burden of establishing their claim. Scates v. Evansville 
Producers Commission Association, 22 A.D. 264 (1963) ; Ellison 
v. Wilkins, 23 A.D. 396 (1964). After consideration of the record 
as a whole, it is concluded that there is no basis therein for a 
determination that Floyd Dunlap is liable to the complainants 
in this proceeding, and the complaint must be dismissed as to 
said respondent. However, Darrell Dunlap admittedly failed to 
pay complainants the full purchase price for the livestock he 
purchased from them in commerce at a posted stockyard. Such 
failure constitutes an unjust practice in violation of the Act for 
which reparation may be awarded. Miles Land & Livestock Co. 
v. Rouse, 23 A.D. 645 (1964); Billings Live Stock Commission 
Co. v. Howell, 22 A.D. 793 (1963). Accordingly, an order will 
be issued requiring Darrell Dunlap to pay the balance owed to 
complainants. 
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ORDER 


The complaint is hereby dismissed as to respondent Floyd 
Dunlap. 


Within 30 days from the date hereof respondent Darrell Dun- 
lap shall pay complainants as reparation the sum of $1,295.38, 
with interest thereon at the rate of 5 percent per annum from 
December 1, 1964, until paid. 


Copies hereof shall be served upon the parties. 


(No. 10,158) 


In re EDWIN WAREHAM, JR. P&S Docket No. 3580. Decided 
October 14, 1965. 


Checks—Failure to pay when due—Insolvency—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks and failing to pay when due for livestock purchased in commerce 
and is suspended as a registrant for a period of 60 days and thereafter 
until no longer insolvent. 


Miss Eva S. Reifenberg for complainant. 
Harkness, Friedman & Kusin, Texarkana, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed August 2, 1965, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that respondent’s 
financial condition does not meet the requirements of the Act 
(7 U.S.C. 204) and that respondent wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) of 
the regulations promulgated under the Act by the Secretary of 
Agriculture (9 CFR 201.43 (b) ). 


In his answer, as amended, the respondent admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
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the Hearing Examiner, and consents to the issuance of a specified 
order, with findings and conclusions, for the purpose of this 
proceeding only, based on all allegations contained in the com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. The Clark County Livestock Auction Inc., Arkadelphia, 
Arkansas; Christian County Livestock Market, Inc., Hopkinsville, 
Kentucky; Hope Livestock Commission Co., Hope, Arkansas; 
Idabel Livestock Commission Company, Inc., Idabel, Oklahoma; 
Kentucky-Tennessee Livestock Market, Inc., Guthrie, Kentucky; 
Magnolia Livestock Auction, Magnolia, Arkansas; Major Lewis 
Livestock Auction Sales, Conway, Arkansas; Mid-South Livestock 
Company Yard, Columbia, Tennessee; and the Southern Livestock 
Auction Co., Columbia, Tennessee, are now and were at all times 
mentioned herein, posted stockyards subject to the provisions 
of the Act. 


2. Respondent, whose address is 104 Lynda, Texarkana, Texas, 
is now and was at all times mentioned herein registered with 
the Secretary of Agriculture as a dealer to buy and sell livestock 
in commerce for his own account. 


3. Respondent’s current liabilities exceed his current assets. 
As of March 22, 1965, respondent’s current liabilities exceeded 
his current assets by approximately $52,000. 


4. Respondent, on or about the dates and in the transactions 
listed below, purchased livestock in commerce, at posted stock- 
yards, for his own account and failed to pay, when due, the 
purchase price of such livestock, as follows: 


No. of 
Date Stockyard where Head of Amount 
1965 Purchased Livestock (dollars) 
February 27 Christian County Livestock 2 203.77 
Market, Inc., 
Hopkinsville, Kentucky 
February 27 ” ’ 29 2,562.30 
March 1 Hope Livestock Commission Co. 12 811.16 
Hope, Arkansas 
March 3 Idabel Livestock Commission 5 529.21 


Company, Inc., 
Idabel, Oklahoma 
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No. of 
Date Stockyard Where Head of Amount 
1965 Purchased Livestock (dollars) 
February 18 Kentucky-Tennessee Livestock 30 2,493.89 
Market, Inc., 
Guthrie, Kentucky 
March 3 Magnolia Livestock Auction, 4 334.28 
Magnolia, Arkansas 
February 23 Major Lewis Livestock 106 9,704.25 
Auction Sales, 
Conway, Arkansas 
March 2 " 78 7,167.19 
March 1 Mid-South Livestock 20 1,557.15 
Company Yard, 
Columbia, Tennessee 
February 24 Southern Livestock Auction Co. 14 1,050.68 
Columbia, Tennessee 
March 3 . = 24 2,295.91 


5. Respondent, on or about the dates and in the amounts set 
forth below, in payment for livestock purchased in commerce, at 
posted stockyards, issued checks which were returned unpaid by 
the bank upon which they were drawn because there were in- 
sufficient funds on deposit to his account to pay such checks: 


Amount 
Date (dollars) Payee 
February 24 1,879.23 Clark County Livestock 
Auction Inc., 
Arkadelphia, Arkansas 
March 2 1,285.31 ” " 
March 2 203.77 Christian County Livestock 
Market, Inc., 
Hopkinsville, Kentucky 
March 2 2,562.30 7 ” = 
CONCLUSIONS 


By reason of the facts set forth in finding of fact number 3, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204) and by reason of the facts set forth in 
findings of fact 4 and 5 respondent has wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) of 
the regulations (9 CFR 201.43 (b) ). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having 
and maintaining on deposit in the bank upon which such checks 
are drawn sufficient funds to pay such checks; and (2) failing 
to pay, when due, the full purchase price for livestock purchased 
in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until he demonstrates that he 
is no longer insolvent; except that after the expiration of the 
60 day period respondent’s suspension as a registrant under the 
Act will be held in abeyance provided that respondent shall not 
operate in any capacity for which registration is required under 
the Act and in which he would incur personal financial obligation. 
When respondent demonstrates that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating 
such suspension after the 60 day period. 


This order shall become effective on the sixth day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 10,159) 


In re SPRINGFIELD BEEF COMPANY. P&S Docket No. 3604. Decided 
October 15, 1965. 


Packer—Invoices—Accounts of sale—Accountings—Records— 
Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from, in connection with meat handled on a commission or agency 
basis, issuing or causing to be issued false sales invoices or accounts of 
sales and failing to render a full, true, and correct accounting to its 
consignor or principal, and respondent is ordered to keep records that 
fully disclose all transactions in its business under the act. 


Mr. Raymond W. Fullerton for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on October 15, 1965, by the Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging that respondent violated certain provisions of the act. 


Respondent filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the re- 
maining allegations, waives oral hearing and the report of the 
Hearing Examiner, and, for the purposes of this proceeding only, 
consents to the issuance of a specified order, with findings of 
fact and conclusions based upon the allegations contained in the 
complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, Springfield Beef Company, is a corporation 
organized and existing under the laws of the State of Massachu- 
setts, with its principal place of business located at 202 Lyman 
Street, Springfield, Massachusetts. Respondent is now, and was 
at all times mentioned herein, a packer within the meaning of 
the act and subject to the provisions of the act, in that it is now 
and was at all such times engaged in the business of manufacturing 
or preparing meats or meat food products for sale or shipment 
in commerce. 


2. (a) On or about August 8, 1964, respondent agreed to pur- 
chase a carload of beef from Cornland Dressed Beef Company, 
Lexington, Nebraska, hereinafter referred to as Cornland. 
Accordingly, on or about August 10, 1964, Cornland shipped 
respondent a carload of beef consisting of 106 forequarters and 
106 hindquarters, hereinafter sometimes referred to as the Corn- 
land beef. On or about August 17, 1964, respondent received the 
Cornland beef, refused to accept it under the terms of the agree- 
ment mentioned above, and undertook to sell such beef for the 
account of Cornland on an agency basis for a commission of 
three cents per pound. 


(b) Respondent, in accounting to Cornland for the purported 
sales of the Cornland beef, made, or caused to be made, sales 
invoices or accounts of sales, set forth in the tabulation below, 
which did not show the true and correct names of the buyers of 
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such beef, the true and correct quantity of such beef sold, and 
the true and correct sales prices received for such beef; but 
instead described fictitious transactions. On or about August 26, 
1964, respondent transmitted such false sales invoices or accounts 
of sales to Cornland, rendered Cornland an accounting on the 
basis of the information contained on such false sales invoices, 
and tendered Cornland a check which purported to represent the 
full and actual sales price received by respondent for the Cornland 
beef minus respondent’s commission, whereas in fact, the amount 
of such check represented the sum of the fictitious sales prices 
stated on such false sales invoices or accounts of sales. 


Total 

Amount 

Date Stated Sales Buyer Named Weight of Beef Stated on 

on Sales Invoice on Sales Stated on Sales 

Invoice Number Invoice Sales Invoices Invoices 

1964 Pounds 

August 17 HO5291 Colonial Beef 2,254 $ 518.42 
Company 

August 17 HO5350 Abby’s Variety 92 27.60 

August 18 HO4782 Colonial Beef 1,284 295.32 
Company 

- August 18 HO4177 Fred C. Busi 192 61.44 

August 18 HO5339 Colonial Beef 15,613 5,464.55 
Company 

August 18 HO5300 Jack Ellam 1,638 606.06 

August 18 HO4178 Jack Ellam 1,049 262.25 

August 20 H0O4019 S. Gold & Co. 4,262 383.58 

August 20 HO4802 Jack Ellam 1,568 580.16 

August 21 HO4781 Colonial Beef 4,561 1,049.03 
Company 


8. Respondent, during the period from August 17, 1964, 
through August 20, 1964, failed to keep accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in its business under the act, in that during said period 
respondent failed to keep sales invoices, accounts of sales, buyers’ 
invoices, or a ledger or other record which shows the true and 
correct names of the buyers of the Cornland beef, the quantity 
of Cornland beef purchased by such buyers, and the prices paid 
therefor. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in and used, unfair and deceptive 
practices in commerce in violation of section 202(a) of the act 
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(7 U.S.C. 192(a) ), and by reason of the facts set forth in Finding 
of Fact 3 herein, respondent has failed to keep accounts, records, 
and memoranda which fully and correctly disclose all transactions 
involved in its business under the act in violation of section 401 
of the act (7 U.S.C. 221). 


ORDER 


Respondent, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection 
with the receipt, handling, or disposition, in commerce, of meat 
received, prepared, or sold by respondent on a commission or 
agency basis, shall cease and desist from: 


1. Making and issuing, or causing to be made and issued, false 
sales invoices or accounts of sales; and 


2. Failing to render a full, true, and correct accounting to its 
consignor or principal. 


Respondent, its officers, representatives, agents, and employees, 
shall keep accounts, records, and memoranda which fully and 
correctly disclose all transactions involved in respondent’s busi- 
ness under the act, including, among other things, sales invoices, 
accounts of sales, and buyers’ invoices; and, when acting as an 
agent, a ledger or other record which shows the true and correct 
names of the buyers of its consignor’s or principal’s meat, the 
quantity of its consignor’s or principal’s meat purchased by such 
buyers, and the prices paid therefor. 


Copies hereof shall be served upon the parties. 


(No. 10,160) 


In re HAROLD A. BoLtick. P&S Docket No. 3564. Decided October 
18, 1965. 


Checks—Failure to pay when due—Records—Cease and desist—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks and failing to pay when due with respect to livestock purchased 
in commerce and is ordered to keep records that fully disclose all 
transactions in his business under the act. 


Mr. Raymond W. Fullerton for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed July 9, 1965, by the 
Acting Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture. 
Respondent is charged with failing to pay, when due, the purchase 
price of livestock purchased in commerce, issuing checks in pur- 
ported payment of the purchase price of livestock purchased in 
commerce, which checks were returned unpaid by the bank on 
which they were drawn because of insufficient funds in respond- 
ent’s account, and failing to keep adequate records, in violation 
of the act and the regulations issued thereunder. A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent July 20, 1965. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
‘ plaint, and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, the respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9 (c) of the rules of practice (9 CFR 
202.9 (c)). On September 17, 1965, the hearing examiner filed 
a report recommending that respondent be found to have violated 
the act as charged and be ordered to cease and desist from such 
violations and to keep adequate records. No exceptions were 
filed to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Harold A. Bolick, is an individual whose address 
is Route 5, Hickory, North Carolina. Respondent was at all 
times mentioned herein engaged in the business of a dealer, in 
commerce, within the meaning of the act. 


2. The Riley’s Live Stock Market stockyard, North Wilkesboro, 
North Carolina, the Shelby Sales Barn stockyard, Shelby, North 
Carolina, and the Statesville Livestock Market stockyard, States- 
ville, North Carolina, are now and were at all times mentioned 
herein posted stockyards subject to the provisions of the act. 
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3. On June 8 and 9, 1964, respondent purchased, in commerce, 
47 and 9 head of livestock from Riley’s Live Stock Market and 
Statesville Livestock Market for a total purchase price of 
$4,442.40 and $1,118.09, respectively, and, in purported payment 
for such livestock, respondent issued a check to each vendor 
drawn on his account in The Northwestern Bank, Hickory, North 
Carolina, which checks were returned unpaid by such bank be- 
cause of insufficient funds in respondent’s account. 


4. During the period June 2 through 17, 1964, on seven separate 
days, respondent purchased a total of 158 head of livestock in 
commerce at the stockyards and failed to pay, when due, the 
purchase prices therefor in the total amount of $17,512.18. 


5. Respondent failed to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in 
his business under the act, in that as of March 26, 1965, respond- 
ent failed to keep a general ledger containing accounts showing 
his assets, liabilities, income, expenses, and net worth or capital; 
monthly reconciliations of his bank account; buyer’s invoices; 
and an accurate record of the number and weight of livestock 
bought, sold, or otherwise disposed of each business day, and the 
prices paid or received therefor. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 respondent 
willfully violated section 312 (a) of the act (7 U.S.C. 213 (a)). 
See, e.g., In re Dean Spencer, 22 A.D, 1151 (1963) ; In re Carey 
Bunn, 22 A.D. 1069 (1963). Respondent similarly violated such 
section of the act and section 201.43 (b) of the regulations issued 
thereunder (9 CFR 201.48 (b)) by reason of the facts set forth 
in Finding of Fact 4. See, e. g., In re A. G. “Art” Larsen, 23 A.D. 
1216 (1964). Respondent also violated section 401 of the act 
(7 U.S.C. 221) and section 201.46 (a) of the regulations issued 
pursuant thereto (9 CFR 201.46 (a)) by virtue of the facts set 
forth in Finding of Fact 5. Respondent should be ordered to 
cease and desist from the violations of section 312 (a) of the 
act found herein and should be ordered to keep accounts, records 
and memoranda which fully and correctly disclose all transactions 
involved in his business under the act, as recommended by com- 


plainant. 
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ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment of livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank upon which 
they were drawn to pay such checks; and (2) failing to pay, when 
due, the purchase price of livestock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the act, including, among other things, a general 
ledger containing accounts showing his assets, liabilities, income, 
expenses, and net worth or capital; monthly reconciliations of 
his bank account; buyers’ invoices; and an accurate record of 
the number and weight of livestock bought, sold, or otherwise 
disposed of each business day, and the prices paid or received 
therefor. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,161) 


RUSSELL DE CORDOVA, WALTER PORTER, JAMES E. PITTS, d/b/a 
GROESBECK COMMISSION COMPANY v. MORGAN WILSON AND 
ALFRED A. DRUMMOND d/b/a DURANT LIVESTOCK COMMISSION 
CoMPANY. P&S Docket No. 3521. Decided October 21, 1965. 


Accord and satisfaction—Bona fide dispute—Agent—Authority of 


Acceptance by market agency of check tendered by vendee of livestock in 
full and complete settlement not accord and satisfaction in absence of 
bona fide dispute. Complaint dismissed as to respondent agent of 
disclosed principal. 


Complainants pro se. 
Mr. Ed Dudley and Mr. Alan B. McPheron, Durant, Okla., for respondent 
Alfred A. Drummond. 
Mr. W. A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on July 30, 1964, 
complainants seek reparation in the sum of $844.39 which is 
alleged to be the balance owed for 89 head of cattle purchased 
from complainants on May 25, 1964. It is further alleged that 
a part of the purchase price, $5,875.53, was paid by respondent 
Drummond on July 22, 1964. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon respondent Alfred 
A. Drummond d/b/a Durant Livestock Commission Company, on 
February 13, 1965, and on respondent Morgan Wilson, on March 
15, 1965. A copy of the investigative report was served upon the 
complainants on February 13, 1965. 


Respondent A. A. Drummond filed an answer alleging that 
the cattle in question were not purchased by said respondent. 
Respondent Drummond requested an oral hearing. No answer 
was filed by respondent Morgan Wilson. 


An oral hearing was held on August 3, 1965, at Sherman, 
Texas. W. A. Bolding, of the Office of the General Counsel of 
this Department served as presiding officer. Appearances were 
entered by complainants. Respondent Drummond was represented 
by Messrs. Ed Dudley and Alan McPheron, Attorneys at Law, 
Durant, Oklahoma. No appearance was entered by respondent 
Wilson. Three witnesses testified at the hearing. 


FINDINGS OF FACT 


1. Complainants, Russell de Cordova, Walter Porter and James 
E. Pitts, partners doing business as Groesbeck Commission Com- 
pany, Groesbeck, Texas, were at all times material herein regis- 
tered under the Act with the Secretary of Agriculture as a 
market agency. 


2. Respondent Morgan Wilson, Box 175, Bells, Texas, an 
individual, was at the time of the purchase of the cattle involved 
in this proceeding, the manager of the Durant Livestock Com- 
mission Company. 
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3. Respondent Alfred A. Drummond, Durant, Oklahoma, an 
individual, was at all times material herein doing business as a 
market agency under the name Durant Livestock Commission 
Company and was registered under the Act with the Secretary 
of Agriculture so to operate. 


4. On May 21, 1964, at the Groesbeck Commission Company 
stockyard, Groesbeck, Texas, a posted stockyard subject to the 
Act, pursuant to Morgan Wilson’s instructions, 89 head of cattle 
were purchased from complainants by Gene Earl Alexander for 
the account of Alfred A. Drummond doing business as Durant 
Livestock Commission Company. 


5. Respondent Alfred A. Drummond paid $5,875.53 to com- 
plainants for the 89 head. The agreed purchase price together 
with a $44.50 commission advanced by complainants to Gene 
Earl Alexander, was $6,719.92. Respondent Drummond owes 
a balance of $844.39 to complainants in connection with the 
purchase of the 89 head. 


6. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent Drummond admits that at the time of the purchase 
of the cattle involved, Morgan Wilson was manager of the 
Durant Livestock Commission Company which was then owned 
by respondent Drummond. Initially, in purported payment for 
the livestock, complainants received a Durant Livestock Com- 
mission Company check (which check, however, was later re- 
turned to them unpaid because there were insufficient funds on 
deposit to the account upon which it was drawn). It appears 
that the cattle were shipped to the Durant Livestock Commission 
Company and resold there. Respondent Drummond paid 
$5,875.53 to complainants for the cattle. In light of all of the 
foregoing it is concluded that Morgan Wilson was acting as agent 
for Drummond in connection with the purchase of the cattle 
from complainants. It is contended that the acceptance by com- 
plainants of Drummond’s check for $5,875.53 which was tendered 
in “full and complete settlement” of their claim against said 
respondent operated to relieve him from further liability. A plea 
of accord and satisfaction or settlement is in the nature of an 
affirmative defense and the party seeking to avail himself of 
such defense has the burden of establishing it. Presho v. Gehan, 
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6 A.D. 5389 (1947). Where a claim is liquidated and not in 
dispute and is due, the offer and acceptance of less than the 
amount owed does not furnish the consideration necessary for 
an accord and satisfaction or a settlement even where given 
and accepted in full settlement. Dalhart Livestock Auction v. 
Brown, 24 A.D. 181 (1965). Payment by the debtor of an amount 
less than the amount due operates only as a discharge of the 
amount paid, leaving the balance still due. A liquidated and 
undisputed claim may be defined as one, the amount of which 
can be determined with exactness from the agreement of the 
parties or by arithmetical process or by application of law, and 
there is no bona fide dispute as to the proper demand or liability. 


It is equally well settled, on the other hand, that when a claim 
is unliquidated, or if liquidated, when there is a bona fide dispute 
as to the sum actually due, or a bona fide doubt or controversy 
exists as to whether anything is due, then payment and acceptance 
of a smaller sum than claimed, in satisfaction, operates as an 
accord and satisfaction. The claim or demand here involved 
plainly was liquidated and certain in amount; therefore, the 
next question to be determined is whether the claim was also 
undisputed. A person cannot create a dispute sufficient for the 
purposes of an accord and satisfaction by a mere refusal to pay 
a claim undisputed in fact. There must be a bona fide or honest 
dispute based on real grounds for dispute. The issue as to whether 
a dispute is bona fide is a question of fact. Presho v. Gehan, 6 
A.D. 539, 547 (1947). 


The $5,875.53 was remitted to complainants after they filed a 
claim with the bonding company for the Durant Livestock Com- 
mission Company. The letter transmitting respondent Drum- 
mond’s check stated in part: 


Valid claims against the $52,000.00 bond have been paid in 
the amount of $20,211.18, leaving a liability of $31,788.82. 
Against this amount, claims have been filed in the amount 
of $36,357.35. Pro-rated this would be 87.4345 per cent. 


To finally settle all liability with respect to these claims 
without further delay and/or expenses for everyone con- 
cerned, I enclose Mr. Drummond’s check in the amount of 
$5,875.53, which is 87.4345% of your controverted claim. 


After consideration of the record as a whole it is concluded 
that respondent Drummond’s failure to pay complainants the 
entire sum claimed amounted only to an arbitrary refusal to 
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pay the amount due; and there was no real dispute upon which 
an accord and satisfaction or a settlement might have been based. 


The failure to pay the full amount owed in connection with a 
purchase of livestock in commerce at a posted stockyard con- 
stitutes an unjust practice in violation of the Act for which 
reparation may be awarded. Missoula Livestock Auction Com- 
pany v. Nordtome, 23 A.D. 1204 (1964). Accordingly, respondent 
Drummond will be ordered to pay reparation to complainants in 
the amount of $844.39. However, the record does not afford a 
basis for an award against respondent Wilson and the complaint 
will be dismissed as to said respondent. 


ORDER 


Within 30 days from the date of this order, respondent Alfred 
A. Drummond shall pay to complainants the sum of $844.39 with 
interest thereon at the rate of 5% per annum from June 1, 1964, 
until paid. The complaint is hereby dismissed as to respondent 
Morgan Wilson. 


Copies hereof shall be served upon the parties. 


(No. 10,162) 


In re MARKET AGENCIES AT KANSAS CITY STOCK YARDS. P&S 
Docket No. 311. Decided October 21, 1965. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect 
up to and including December 30, 1965. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Mr. W. G. Bernhardt, Kansas City, Mo., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on October 22, 1963 
(22 A.D. 1126), continuing in effect to and including October 31, 
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1965, an order issued on October 29, 1959 (18 A.D. 1168), which, 
as modified by an order issued on January 22, 1962 (21 A.D. 32), 
authorizes assessment of the current temporary schedule of rates 
and charges. 


On October 1, 1965, a petition was filed on behalf of the 
respondents requesting that the current temporary schedule of 
rates and charges be extended for a period of 60 days. 


Prior to the issuance of the orders of October 29, 1959, and 
January 22, 1962, authorizing increases in the rates and charges 
and a new charge relating to the branding of sheep, notices of the 
petitions therefor were published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matters, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of October 29, 1959, as modified by the order of January 22, 
1962, is continued in effect during the life of this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective on November 1, 1965. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on November 1, 1965, and 
remain in effect to and including December 30, 1965, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 10,163) 


In re GEORGE C. MCDONNELL, d,b/a TEXOMA CATTLE COMPANY. 
P&S Docket No. 3554. Decided October 21, 1965. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued September 15, 1965, suspending 
respondent as a registrant under the Act until respondent complies 
with the bonding requirements of the Act and the regulations 
issued thereunder. Complainant has now recommended that a 
supplemental order be issued terminating the suspension of 
respondent as a registrant under the Act as respondent has 
furnished a bond which meets the requirements of the Act and 
the regulations issued thereunder. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of September 15, 1965, is hereby terminated. 
Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 10,164) 


In re WILLIAM THOMAS MARSHALL, JR. P&S Docket No. 3512. 
Decided October 22, 1965. 


Insolvency—Cease and desist 


Respondent is ordered to cease and desist from operating as a dealer under 
the act at any time when insolvent. 


Mr. Garrett N. Wyss for complainant. 
Short and Slocumb, Moultrie, Ga., for respondent. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Offier 
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DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed September 27, 1965, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this 
proceeding. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on April 21, 1965, by 
the Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture. 
The respondent, William Thomas Marshall, Jr., of Moultrie, 
Georgia, was charged with operating as a dealer in livestock 
while his current liabilities exceeded his current assets. 


Respondent filed an answer to the complaint on May 17, 1965, 
in which he admitted the material allegations of fact in the 
complaint, but stated that his financial condition had materially 
improved. On August 25, 1965, he filed an amended answer in 
which he agreed not to engage in business as a livestock dealer 
while insolvent, waived oral hearing, and consented to an order 
to this effect. 


On September 8, 1965, complainant filed a recommendation 
that an order issue, in accordance with section 202.9(c) of the 
rules of practice (9 CFR 202.9(c)), ordering respondent to 
cease and desist from operating as a dealer while insolvent. Com- 
plainant stated that respondent’s financial condition now meets 
the requirements of the Act. Accordingly, this Recommended 
Decision is issued without further procedure, pursuant to the 
above mentioned provision of the rules of practice. 


PROPOSED FINDINGS OF FACT 


1. The respondent, William Thomas Marshall, Jr., is an in- 
dividual whose address is Moultrie, Georgia. He is, and at all 
times material herein was, registered with the Secretary of 
Agriculture under the Act as a dealer buying and selling livestock 
in commerce on his own account. 
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2. As of August 31, 1964, respondent’s current liabilities 
exceeded his current assets by about $19,000; as of September 
30, 1964, such liabilities exceeded such assets by about $1,500; 
and as of Decemebr 31, 1964, such liabilities exceeded such assets 
by about $43,000. 


3. During the period August 31 to December 31, 1964, respond- 
ent operated as a dealer under the Act, buying and selling live- 
stock in commerce on his own account, although his current 
liabilities exceeded his current assets. 


4. As of September 8, 1965, respondent’s current liabilities 
did not exceed his current assets. 


PROPOSED CONCLUSIONS 


By the facts stated in Finding 2, from August 31 through 
December 31, 1964, respondent’s financial condition did not meet 
the requirements of the Act (7 U.S.C. 204). By the facts stated 
in Finding 3, he knowingly and willfully violated Section 312 (a) 
of the Act (7 U.S.C. 213(a)). Because respondent has agreed 
not to operate while his financial condition is below that required, 
' and his financial condition now meets the requirements, no more 
than a cease and desist order should be issued, as recommended 
by complainant. 


PROPOSED ORDER 


Respondent shall cease and desist from operating as a dealer 
in livestock in commerce at any time when his current liabilities 
exceed his current assets. 

This order shall become effective on the tenth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 10,165) 


In re ALFRED TRASK. P&S Docket No. 3582. Decided October 25, 
1965. 


Failure to pay when due—Checks—Bonding requirements—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased in commerce, issuing insufficient funds checks in 
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payment of such livestock and engaging in business under the act with- 
out being bonded, and is suspended as a registrant for a period of 30 
days and thereafter until he complies fully with the bonding 
requirements. 


Mr. Samuel J. Harris for complainant. 
Mr. Robert F. Muza, Menomonie, Wis., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed August 4, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, 
charging that respondent violated certain provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.), 


On October 12, 1965, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and 
conclusions based on the allegations of the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. Equity Livestock Auction Market stockyards located at 
Altoona and Stratford, Wisconsin, and South St. Paul stockyards, 
South St. Paul, Minnesota, hereinafter referred to as the stock- 
yards, are now, and were at all times material herein, posted 
stockyards subject to the provisions of the Act. 


2. Respondent, an individual residing at Menomonie, Wiscon- 
sin, is registered with the Secretary of Agriculture as a dealer 
under the Act and at all times material herein was so registered. 


3. Respondent, at the stockyards, on or about the dates and 
in the transactions set forth below, purchased livestock in com- 
merce and issued checks in purported payment of the purchase 
price thereof which checks were returned unpaid by the bank 
upon which they were drawn because of insufficient funds in 
respondent’s account. 
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Date No. of Amount 
1965 Head Purchased From of Check 
March 1 40 Equity Livestock Market, $2,259.83 
Stratford, Wisconsin 
March 8 20 - e ee 1,978.94 
March 9 41 Equity Livestock Market, 2,644.44 
Altoona, Wisconsin 
March 11 58 ” se ” 2,125.54 


4. Respondent failed to pay, when due, the full purchase price 
of the livestock referred to in Finding of Fact 3 above. 


5. The surety bond maintained by respondent to secure his 
dealer obligations under the Act was terminated on January 3, 
1965. The Area Supervisor, Packers and Stockyards Division, 
United States Department of Agriculture, for the Area that in- 
cludes the State of Wisconsin, by letters dated December 7, 1964 
and December 10, 1964, notified respondent of such termination 
date and informed him that he would have to furnish the required 
bond if he continued to engage in business as a dealer in com- 
merce after January 3, 1965. Notwithstanding such notices, 
. respondent continued to engage in business as a dealer in com- 
merce, buying and selling livestock at the stockyards for his own 
account, without filing and maintaining a reasonable bond or 
its equivalent as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, and 
5, it is concluded that respondent has wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29, 201.30 
and 201.43(b) of the regulations (9 CFR 201.29, 201.30 and 
201.43 (b) ). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Failing to pay when due the purchase price of livestock 
purchased in commerce; 
(2) Issuing checks in payment for livestock purchased in com- 


merce without maintaining sufficient funds on deposit in the 
bank on which they are drawn to pay such checks; and 
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(3) Engaging in business in any capacity for which bonding 
is required under the Act and the regulations, without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the Act and the regulations. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he fully 
complies with the bonding requirements of the Act and the 
regulations. When respondent complies fully with the bonding 
requirements of the Act and the regulations, a supplemental order 
will be issued in this proceeding terminating the suspension 
after the 30-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 10,166) 


In re HONDO LIVESTOCK AUCTION COMPANY, INC. P&S Docket No. 
3523. Decided October 26, 1965. 


Shippers’ proceeds—Records—Cease and desist—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes, is ordered to establish separate bank account 
for shippers’ proceeds and to keep records that fully disclose all trans- 
actions in its business under the act. 


Mr. Samuel J. Harris for complainant. 
Jones & Jones, Forest City, N. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed May 4, 1965, by the Director, Packers and Stockyards 
Division, United States Department of Agriculture, charging 
respondent with being insolvent within the meaning of the Act 
(7 U.S.C. 204) and with violating certain provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.). 
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On June 18, 1965, respondent filed an answer in which it (1) 
admits the jurisdictional allegations of the Complaint and neither 
admits nor denies the remaining allegations; (2) states that for 
the purposes of this proceeding and for such purposes only, the 
order in this proceeding may contain findings of fact and con- 
clusions based upon the allegations of the Complaint as the 
findings of fact and conclusions of the Secretary; (38) waives 
oral hearing and the report of the Hearing Examiner; and (4) 
consents to the issuance of an order requiring it to cease and 
desist from the practices complained of in said Complaint, and 
suspending its registration under the Act until such time as it 
demonstrates that it is no longer insolvent. Inasmuch as respond- 
ent has demonstrated that it is no longer insolvent and it appears 
that the suspension of respondent’s registration is not necessary 
to effectuate the purposes of the Act, complainant has recom- 
mended the issuance of the cease and desist order consented to 
by respondent. 


FINDINGS OF FACT 


1. Respondent, a corporation having a place of business at 
Hondo, Texas, is now, and was at all times material herein, regis- 
tered with the Secretary of Agriculture as a market agency 
under the Act. Respondent is now, and was at all times material 
herein, engaged in business as a market agency, buying and 
selling livestock in commerce on a commission basis. 


2. Hondo Livestock Auction Company, Inc. stockyard, Hondo, 
Texas, hereinafter referred to as the stockyard, is now, and was 
at all times material herein, a posted stockyard subject to the 
provisions of the Act. 


8. During the month of January 1965, respondent used funds 
received as proceeds from the sale of livestock consigned to it 
for sale on a commission basis for purposes of its own and for 
purposes other than the payment of lawful marketing charges 
and remittance of net proceeds to shippers, thereby endangering 
or impairing the faithful and prompt accounting therefor and 
payment of the portions thereof due to owners or consignors 
of livestock. As of January 25, 1965, respondent had a shortage 
in shippers’ proceeds in the approximate amount of $62,746.07, 
and as of February 1, 1965, a shortage of approximately 
$50,968.28. 
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4. Respondent, during the period from on or about February 
3, 1964, through February 1, 1965, in connection with its market 
agency operations subject to the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in its business. Respondent, during such 
period, failed to keep a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth or capital. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
it is concluded that respondent has violated sections 307, 312 (a) 
and 401 of the Act (7 U.S.C. 208, 213(a) and 221) and sections 
201.40, 201.41 and 201.42 of the regulations thereunder (9 CFR 
201.40, 201.41, 201.42). 


Complainant has recommended that the cease and desist order 
consented to by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from using shippers’ proceeds 
for purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” or by a similar designation and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations promulgated under the Act (9 CFR 
201.42). 

Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including among 
other things, a general ledger of accounts showing assets, liabili- 
ties, income, expenses and capital or net worth. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 
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(No. 10,167) 


In re BOWMAN CATTLE COMPANY, INC. P&S Docket No. 3578. 
Decided October 27, 1965. 


Market agency—Shippers’ proceeds—Insolvency—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from operating as a market agency 
while insolvent and using shippers’ proceeds for unauthorized purposes, 
is ordered to establish a separate bank account for shippers’ proceeds 
and is suspended as a registrant for 15 days and thereafter until no 
longer insolvent. 

Mr. Samuel J. Harris for complainant. 

Nazette & Bromwell, Cedar Rapids, Iowa, and 
Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed July 30, 1965, by the Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, charging that respondent’s financial condition 
does not meet the requirements of the Act and that respondent 
violated certain provisions of the Act and the regulations there- 
under (9 CFR 201.1 e¢ seq.). 


Respondent has filed an amended answer in which it admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, consents to the issuance of a 
specified order with findings of fact and conclusions based on the 
allegations of the complaint, the order to become effective on 
the 27th day of October, 1965. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation having a place of business at 
Maquoketa, Iowa, is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a market agency 
and dealer under the Act. Respondent, is now, and was at all 
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times material herein, engaged in business as a market agency, 
buying and selling livestock in commerce on a commission basis. 


2. Bowman Cattle Company, Inc. stockyard, Maquoketa, Iowa, 
hereinafter referred to as the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the provisions 
of the Act. 

8. Respondent’s current liabilities exceed its current assets. As 
of April 3, 1965, respondent’s current liabilities exceeded its 
current assets by approximately $39,833.26 and as of May 29, 
1965, by approximately $49,887.52. 


4. Respondent, during the period April 3, 1965, through May 
29, 1965, engaged in business as a market agency at the stock- 
yard, notwithstanding the fact that during such period respond- 
ent’s current liabilities exceeded its current assets. 


5. During the months of April and May 1965, respondent used 
funds received as proceeds from the sale of livestock consigned 
to it for sale on a commission basis for purposes of its own and 
purposes other than the payment of lawful marketing charges 
and remittance of net proceeds to shippers, thereby endangering 
or impairing the faithful and prompt accounting therefor and 
payment of the portions thereof due to owners or consignors of 
livestock. As of April 3, 1965, respondent had a shortage in 
shippers’ proceeds in the approximate amount of $59,822.19, and 
as of May 29, 1965, a shortage of approximately $52,114.44. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent is insolvent within the meaning of the 
Act (7 U.S.C. 204). and by reason of the facts set forth in Find 
ings of Fact 4 and 5, it is concluded that respondent has wilfully 
violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 213 (a) ) 
and sections 201.40, 201.41 and 201.42 of the regulations there- 
under (9 CFR 201.40, 201.41, and 201.42). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 
ORDER 
Respondent shall cease and desist from: 


(1) Operating as a market agency in commerce while its cur- 
rent liabilities exceed its current assets; and 
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(2) Using shippers’ proceeds for purposes of its own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” or by a similar designation and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations promulgated under the Act (9 CFR 
201.42). 


Respondent is suspended as a registrant under the Act for a 
period of 15 days and thereafter until it demonstrates that it 
is no longer insolvent. When respondent demonstrates that it 
is no longer insolvent a supplemental order will be issued in this 
proceeding terminating the suspension after the 15-day period. 


This order shall become effective on the 27th day of October, 
1965 and copies hereof shall be served upon the parties. 


(No. 10,168) 


In re MERIDIAN LIVESTOCK COMMISSION COMPANY, INC. P&S 
Docket No. 3517. Decided October 29, 1965. 


Market agency—Shippers’ proceeds—Failure to remit when due— 
Checks—Suspension of registration 


Respondent is ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes, issuing insufficient funds consignment pro- 
ceeds checks and failing to remit when due, is ordered to establish 
separate bank account for shippers’ proceeds and is suspended as a 
registrant for a period of 30 days. 


Mr. Raymond W. Fullerton for complainant. 
Conway, Brigham, Bice & Cowden, Waco, Texas, for respondent. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Offier 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed September 29, 1965, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this 
proceeding. 
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This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shal] be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on April 23, 1965, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture. Respondent, Meridian Livestock 
Commission Company, Inc., is a corporation with an office and 
principal place of business at Meridian, Texas, and is now and 
was at all times mentioned herein, registered with the Secretary 
of Agriculture to engage in the business of a dealer buying and 
selling livestock in commerce for its own account, and a market 
agency buying and selling livestock in commerce on a commission 
basis. The respondent is charged with wilfully violating sections 
307 and 312(a) of the act (7 U.S.C. 208 and 213(a)) and sections 
201.40, 201.41, 201.42, and 201.43(a) of the regulations (9 CFR 
201.41, 201.42, and 201.43 (a) ). 


On May 17, 1965, the respondent filed an answer to the com- 
plaint which, in effect, constitutes an admission of all the material 
allegations of fact contained in such complaint for the purpose 
of this proceeding. The respondent also waived oral hearing. 
Accordingly, the matter was referred to Will Rogers, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for the preparation of a report without 
further investigation or hearing pursuant to section 202.9(c) of 
the rules of practice (9 CFR 202.9(c) ). 


FINDINGS OF FACT 


1. Respondent, Meridian Livestock Commission Company, Inc., 
is a corporation with an office and principal place of business 
at Meridian, Texas. Respondent is now, and was at all times 
mentioned herein, registered with the Secretary of Agriculture 
to engage in the business of a dealer buying and selling livestock 
in commerce for its own account, and a market agency buying 
and selling livestock in commerce on a commission basis. 
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2. The Meridian Livestock Commission Company, Inc., stock- 
yard, Meridian, Texas, hereinafter referred to as the stockyard, 
is now, and was at all times mentioned herein, a posted stockyard 
subject to the provisions of the act. 


3. Respondent, during the period from November 1, 1964, 
through January 25, 1965, used funds received as proceeds from 
the sale of livestock consigned to it for sale at the stockyard on 
a commission basis for purposes of its own and for purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to consignors, thereby endangering or impairing 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of the livestock. 
As of November 30, 1964, respondent had a shortage in its 
Custodial Account for Shippers’ Proceeds of approximately 
$24,100.00; and as of January 25, 1965, respondent had a shortage 
in said account of approximately $37,100.00. 


4. Respondent, on or about the dates and in the transactions 
listed below, sold livestock at the stockyard on a commission 
basis and, in connection therewith, issued checks drawn on its 
custodial account in The Farmers State Bank, Meridian, Texas, 
to the consignors of such livestock in purported payment of the 
net proceeds received therefrom without having and maintaining 
sufficient funds on deposit in said account to pay such checks: 


Date of Sale Consignor of Livestock Head of Net Proceeds 
and Issuance and Livestock and Amount 
of Check Payee of Check Sold Check 

1965 
January 4 Euguene Allen i $ 10.95 
January 4 Billie Edd Koonsman 6 90.52 
January 4 A. D. Tucker 81 173.22 
January 4 Annie Becklin a 81.52 
January 11 Joe Bob Vinson 28 1,867.05 
January 11 R. V. Burkes 10 636.80 


5. Respondent, on or about the dates and in the transactions 
listed in paragraph IV herein, and at divers other times during 
the period from January 1, 1965 through January 26, 1965, sold 
livestock at the stockyard on a commission basis and, in con- 
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nection therewith, failed to pay the consignors, when due, the 
net proceeds received from the sale of their livestock. 


CONCLUSIONS 


By reason of Findings of Fact 3, 4 and 5 hereof, respondent 
has wilfully violated sections 307 and 312(a) of the act (7 U.S.C. 
208 and 213(a)), and sections 201.40, 201.41, 201.42, and 
201.43(a) of the regulations (9 CFR 201.40, 201.41, 201.42 and 
201.43(a)). Respondent should be ordered to cease and desist 
from such violations, Complainant has recommended a suspension 
of 45 days. In line with recent decisions for similar violations 
we conclude that respondent should be suspended for a period of 
30 days. 


PROPOSED ORDER 


Respondent shall cease and desist from (1) using funds re- 
ceived as proceeds from the sale of livestock handled on a com- 
mission basis for purposes of its own and for purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers; (2) issuing checks in payment of 
the net proceeds received from livestock sold in commerce on 
a commission basis without having and maintaining sufficient 
funds on deposit in the bank upon which they are drawn to pay 
such checks; and (3) failing to pay consignors, when due, the 
net proceeds received from the sale of their livestock. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate account 
designated as “custodial account for shippers’ proceeds,” or by 
some similar designation, and shall maintain such account in 
conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42). 


Respondent is suspended as a registrant under the act for 
a period of 30 days. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 10,169) 


C. B. WESTER, INC. v. FRANK J. NOVELLO and/or C. H. ROBINSON, 
Inc. PACA Docket No. 9678. Decided October 5, 1965. 


Contract established—Acceptance—Condition on arrival—Dismissal 
of complaint against broker 


Where contract for and acceptance of watermelons established and failure 
to meet grade on arrival not proved, buyer liable for full purchase price. 
Complaint against broker dismissed where seller failed to prove that 
broker guaranteed payment. 

Complainart pro se. 

Respondent Frank J. Novello pro se. 

Moore & Wangaard, Minneapolis, Minn., for respondent C. H. Robinson, 
Ine. 

Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
_ tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents in the amount of $549.06 in connection 
with a shipment of watermelons in interstate commerce. 


Copies of the formal complaint and of the Department’s report 
of investigation were served upon respondents, and each respond- 
ent filed an answer denying liability for the amount claimed. A 
copy of the report of investigation was also served upon com- 
plainant. Since the amount involved does not exceed $1,500, the 
issues are submitted under the shortened procedure provided 
under the Rules of Practice (7 CFR 47.20). Pursuant to such 
procedure, complainant filed an opening statement, and respond- 
ent Frank J. Novello filed an answering statement. Complainant 
and respondent Novello also submitted briefs. 


FINDINGS OF FACT 


1. Complainant, C. B. Wester, Inc., is a corporation whose 
address is P. O. Box 203, Gainesville, Florida. 


2. Respondent C. H. Robinson, Inc., is a corporation whose 
address is 3381 Gorham Avenue, Minneapolis, Minnesota. At 
the time of the transaction involved herein, this respondent was 
licensed under the Act. 
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3. Respondent Frank J. Novello is an individual whose address 
is 20 Washington Terrace, Somerville, Massachusetts. At the time 
of the transaction involved herein, this respondent was licensed 
under the Act. 


4. On or about May 15, 1964, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent Frank 
J. Novello two trailerloads of watermelons, U.S. No. 1, Charleston 
Grey, 27 pounds and up, at an agreed price of $4.75 per cwt., 
delivered Boston, Massachusetts, less $25 per trailer deramping 
charge, for a total invoice price of $3,940.47. 


5. The contract was negotiated by C. H. Robinson, Inc., a 
broker located at 264 Boston Market Terminal, Boston, Massa- 
chusetts. The broker agreed to collect from the buyer and remit 
to complainant. A confirmation of sale was issued by the broker 
on May 16, 1964, and copies thereof were forwarded to the parties. 


6. On May 15, 1964, complainant shipped from Arcadia, 
Florida, to Boston, Massachusetts, via piggy-back flatcar TTX 
100895, trailers XTRZ 371208 and XTRZ 371211, containing 
1,480 watermelons weighing 41,900 pounds on the first trailer, 
and 1,480 watermelons weighing 42,020 pounds on the second 
trailer, or a total weight of 84,010 pounds. The shipment was 
consigned to C. H. Robinson, Inc., care of F. Novello. 


7. The two loads of melons arrived at Boston, Massachusetts, 
on May 20, 1964, and Novello began unloading of trailer XTRZ 
371208 that same day. Pursuant to his request, both loads were in- 
spected for damage only by National Perishable Inspection 
Service, Inc. The inspection of XTRZ 371208 at 10:25 a.m., May 
22, disclosed “‘a total of 142 worthless melons remaining in car— 
81 decayed, 10 crushed and 51 bruised.” The inspection of XTRZ 
371211 at 9 a.m., May 26, 1964, disclosed “a total of 265 worthless 
melons remaining in car—checkout examination: 55 crushed 
worthless melons, 40 bruised and worthless melons; 110 decayed 
and worthless melons and 60 melons showing damage by anthrac- 
nose.” 


8. On May 20, 1964, Robinson sent Novello an invoice on each 
load. Novello sold the melons unloaded from the trailers and 
remitted to Robinson $1,802.95 on the first load and $1,638.46 
on the second, or a total of $3,441.41, together with the inspection 
reports. On June 1, Robinson deducted brokerage on the two 
loads of $42.02 and $41.99, respectively, and remitted to com- 
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plainant $3,357.40. No additional amount has been paid com- 
plainant in connection with the transaction. 


9. The formal complaint was filed November 2, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant alleged in its complaint that it sold the water- 
melons in question to respondent Novello, that the contract was 
negotiated by respondent Robinson who acted as agent for both 
complainant and respondent Novello, that Robinson guaranteed 
payment by Novello, that respondents accepted the melons upon 
arrival, and that they have failed to pay the full purchase price. 


Respondent Robinson specifically denied that it guaranteed 
payment by respondent Novello. In a letter to the Department, 
dated August 31, 1964, attached to the report of investigation as 
Exhibit No. 3, Harold Brick, manager of C. H. Robinson, Inc., 
Boston, Massachusetts, stated that he agreed to invoice the 
buyer, which was an extra service Robinson frequently performed 
for the convenience of the seller, although no additional charge 
’ was made other than regular brokerage. Brick further stated that 
sometimes Robinson did the billing for the convenience of the 
seller on a rolling car or a car sold on track, or as here “where 
the seller is apprehensive of the financial responsibility of the 
buyer.” According to Brick, there was nothing unique in the 
broker invoicing this particular car, as the same thing had been 
done for complainant in numerous instances in the past. On 
the basis of the evidence, we conclude that complainant has 
failed to establish by a preponderance of evidence an agreement 
on the part of Robinson to guarantee payment for the water- 
melons by Novello and that no cause of action has been stated 
against Robinson. Accordingly, the complaint as to respondent 
Robinson should be dismissed. 


Respondent Novello denied that he purchased from complain- 
ant the watermelons involved herein. Novello alleged that he 
purchased the watermelons from C. H. Robinson, Inc., and that 
no contract existed between Novello and complainant. This 
position by Novello is not supported by the evidence. Robinson 
as broker issued a confirmation of sale showing Novello to be 
the buyer and complainant to be the seller. Both complainant and 
Novello received a copy of the confirmation, and no complaint 
was made by either of them. 
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Respondent Novello accepted both the loads of watermelons by 
unloading and selling them. By reason of such acceptance, he 
became liable for the purchase price, subject to his right to claim 
damages for any established breach of the contract on the part 
of complainant. The burden of proving by a preponderance of 
the evidence both the breach and the resulting damages rests 
upon Novello. 


There is no dispute that the contract was for watermelons 
meeting the requirements of the U.S. No. 1 grade on May 20, 
the date of arrival at Boston, Massachusetts. Novello contends 
that complainant breached this contract requirement in that the 
melons were not U.S. No. 1 on arrival, relying upon the inspections 
made after arrival by the National Perishable Inspection Service, 
Inc. 


The United States Standards for watermelons (7 CFR 51.1975) 
allows for the U.S. No. 1 grade a total tolerance for defects of 
10 percent, by count, but not more than 5 percent for melons 
badly misshapen or seriously damaged, including not more than 
1 percent for decay. Since each of the two loads here contained 
1,480 melons, up to 5 percent, or 74 melons, could have been 
seriously damaged under the U. S. No. 1 grade. The difficulty 
presented here is that there is no evidence of the condition of 
the melons in either of the loads on the day of arrival, May 20. 
While the inspection on May 22 disclosed 142 worthless melons 
and the inspection on May 26 disclosed 265 worthless melons, 
some of the damage to these melons could have occurred after 
the loads arrived, such as during unloading. On the basis of the 
evidence before us, it is concluded that respondent has failed 
to sustain the burden of proving by a preponderance of the 
evidence that the watermelons did not meet the requirements of 
the U.S. No. 1 grade on May 20, 1964. 


The total purchase price of the two loads is $3,940.47. Respond- 
ent has paid $3,441.41, leaving a balance due of $499.06. The 
failure of respondent Frank J. Novello to pay to complainant 
the sum of $499.06 is in violation of Section 2 of the Act. Repara- 
tion should be awarded to complainant in that amount, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent Frank 
J. Novello shall pay to complainant, as reparation, $499.06, with 
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interest at the rate of 5 percent per annum from June 1, 1964, 
until paid. 


The complaint as to respondent C. H. Robinson, Inc., is hereby 
dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,170) 


GARWOOD JOHNS PRODUCE INC. v. THE KUNKEL COMPANY. PACA 
Docket No. 9645. Decided October 5, 1965. 


Petition for reconsideration—Dismissed 


As the order of August 30, 1965, is supported by the facts and by the law 
applicable thereto, complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on August 30, 1965, dismissing the complaint. A 
copy of this order was served upon complainant on September 
2, 1965. Complainant filed a petition for reconsideration on 
September 13, 1965, wherein it contends, in substance, that we 
erred in our order of August 30 in finding that complainant’s 
sales manager, Oswalt, was clothed by complainant with apparent 
or implied authority to cancel a sale to respondent and to nego- 
tiate, in its place, a contract of consignment. Complainant, as 
authority for its contention, cites Pasco County Peach Association 
v. J. F. Solly & Co., Inc., 146 F.2d 880 (4th Cir. 1945), herein- 
after referred to as Solly. 


The Solly case to which we are cited by complainant is to be 
distinguished from this case before the Secretary. In the Solly 
case the Court found that there were circumstances present 
which put the defendant on notice as to possible limitations on 
the authority of complainant’s agent. Being thus on notice, the 
defendant is expected to exercise whatever diligence is necessary 
to determine the extent of the agent’s authority, and will not 
be heard to say that it (defendant) had relied upon an apparent 
authority possessed by the agent. In this case before the Secre- 
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tary, however, we found that there were no circumstances present 
which would have put a reasonable person upon inquiry as to the 
nature and extent of Oswalt’s authority, and that the defense 
of apparent authority possessed by complainant’s agent is there- 
fore available to respondent in this case. In view of this distinc- 
tion, we conclude that complainant’s contention that we erred 
in our order of August 30, 1965, is without merit. 


On a review of the record, we conclude that our order of 
August 30, 1965, is supported by the facts and by the law appli- 
cable thereto. Accordingly, complainant’s petition is dismissed 
without prior service upon respondent. The order of August 30, 
dismissing the complaint, is hereby reinstated. 


Copies hereof shall be served upon the parties. 


(No. 10,171) 


MILTON R. FELDMAN Co., INC. v. RUSS ED PRODUCE, INC. PACA 
Docket No. 9895. Decided October 5, 1965. 


Motion to reopen after default—Granted 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued September 9, 1965, awarding reparation to 
complainant against respondent. On September 17, 1965, respond- 
ent filed a motion to reopen the proceeding after default in the 
filing of an answer pursuant to section 47.25 (e) of the rules of 
practice (7 CFR 47.25 (e)) and the order of September 9, 1965, 
was stayed pending the issuance of a further order in this pro- 
ceeding. Respondent alleges, in effect, that its failure to file a 
timely answer herein was due to inadvertence caused by a change 
in its management. A copy of respondent’s motion was served 
upon complainant and complainant objected to the granting of 
such motion. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under 
the circumstances and that good reason has been shown why the 
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relief requested in the motion should be granted. Cf., Fred G. 
Hilvert Co., Inc. v. California Produce Exchange, Inc., 23 A. D. 
1414 (1964); Reynolds Reed v. William Seychew, 16 A. D. 791 
(1957) ; Mendelson-Zeller Co. v. United Fruit Distributors, 16 
A.D. 790 (1957). Accordingly, respondent’s default in the filing 
of an answer in this proceeding is hereby set aside, the order of 
September 9, 1965, is hereby vacated and respondent has 10 
days from the date of service of this order upon it within which 
to file an answer to the complaint. 


(No. 10,172) 


ONTARIO PRODUCE COMPANY, INC. v. IRVING SANDERS COMPANY. 
PACA Docket No. 9666. Decided October 5, 1965. 


Joint venturer—Assignment—Liability 


Where respondent failed to prove payments on account and his assignment 
for benefit of creditors does not contain provision for full release of 
all amounts owing, he is liable for full amount due complainant even 
if he was only one of two joint venturers. 


Mr. Milton Goldstein, Beverly Hills, Calif., for complainant. 
Respondent pro se. 
Mr. Wilbur W. Jennings, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed October 15, 1964, complain- 
ant seeks an award of reparation against respondent in the 
amount of $1,520.20, which is alleged to be the balance of the 
purchase price due on one carload of onions sold to respondent 
in January 1964. 


A copy of the formal complaint was served upon respondent 
on November 24, 1964, and a copy of the Department’s report 
of investigation was served upon respondent on January 2, 1965. 
Respondent filed an answer denying the allegations of the com- 
plaint on December 14, 1964. A copy of the report of investigation 
and answer were served upon complainant on January 4, 1965. 
In his answer respondent alleged that a joint venturer with him 
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in the transaction involved here had made arrangements to pay 
the indebtedness over a period of time and that some payments 
had actually been made. Respondent further alleged that he had 
been released from liability for such shipment by reason of an 
assignment of money and accounts receivable to complainant’s 
attorney. Respondent requested an oral hearing. 


An oral hearing was held in Los Angeles, California, on 
February 26, 1965. The hearing included this and three other 
cases against respondent which were consolidated for hearing at 
the request of the parties. The other cases are: Thos. Iseri Pro- 
duce Co. v. Irving Sanders Company, PACA Docket No. 9632; 
S. E. Johnson Co. v. Irving Sanders Company, PACA Docket No. 
9633; and Harvey Schwendiman v. Irving Sanders Company, 
PACA Docket No. 9681. In the Johnson and Iseri cases respond- 
ent’s answer is identical to the answer in this case and in the 
Schwendiman case the answer is identical except allegations of 
payment by a joint venturer are omitted. Complainant was re- 
presented at the hearing by counsel who submitted documentary 
evidence and testified in complainant’s behalf. Respondent 
appeared and testified on his own behalf. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Ontario Produce Company, Inc., is a corpora- 
tion whose address is Post Office Box 488, Ontario, Oregon. 


2. Respondent is an individual, Filmore Howard, doing busi- 
ness as Irving Sanders Company, whose address is 4512 Atoll 
Avenue, Sherman Oaks, California. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about January 25, 1964, in the course of interstate 
commerce, complainant sold to respondent 133 50-pound sacks 
of U.S. No. 1 Medium red onions and 667 50-pound sacks of 
U.S. No. 1 Jumbo red onions at $1.75 and $2.50 per sack, respec- 
tively, or a total price of $1,900.25, f.o.b. loading point in the 
State of Oregon. 


4. On or about January 25, 1964, complainant shipped onions 
meeting contract requirements in car PFE 47276 from Ontario, 
Oregon, to respondent at Pocatello, Idaho. Respondent accepted 
the carload of onions. 


5. On March 12, 1964, respondent made an assignment of all 
of the funds in his possession and all of the accounts receivable 
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of the Irving Sanders Company to Milton Goldstein as trustee 
for the creditors of the Irving Sanders Company, including com- 
plainant. Respondent gave the trustee the invoice received from 
complainant after writing thereon the words: “Approved for 
payment on prorated basis after payment of consignments 
Howard.” Pursuant to said assignment, $380.05 was applied 
to respondent’s indebtedness to complainant for the onions in- 
volved herein, leaving a balance of $1,520.20. 


6. The formal complaint was filed October 15, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant alleged that it sold and shipped to respondent a 
carload of onions and that respondent accepted the shipment but 
has failed to pay the balance of the purchase price. Respondent 
denied these allegations and alleged that one Sam Bloom was a 
joint venturer with him in the transaction with complainant. At 
the oral hearing, respondent testified that he and Bloom were 
joint venturers in the transaction and that Bloom purchased the 
onions from complainant for shipment to respondent. It is 
immaterial whether the onions were purchased for respondent 
as an individual or for a joint venture of which respondent was 
a member. Joint venturers are liable jointly and severally for all 
debts and obligations of the venture. Robinson v. Sierra, 24 A.D. 
712. Roberson Orchard v. Chester Franzell & Co., 11 A.D. 482. 


Respondent also alleged in the answer that Sam Bloom made 
arrangements whereby he and one David Prell would pay the 
balance involved herein over a period of five years and that some 
payments were made pursuant to this arrangement. At the 
hearing, however, respondent admitted that he had no evidence 
to support these allegations other than talk he had heard in the 
market. This is less than persuasive. It is well established that 
payment is an affirmative defense and respondent has the burden 
of establishing it by a preponderance of the evidence. Salinas 
Valley Vegetable Exchange v. Boler Fruit & Vegetable Co., 22 
A.D. 848; Border Banana Distributors v. Moreno, 22 A.D. 268; 
Reynolds Reed v. Seychew, 17 A.D. 689. We conclude that re- 
respondent has failed to meet the burden of proof that was upon 
him with respect to payment alleged in the answer. 


Respondent also alleged that he assigned money and accounts 
receivable to Milton Goldstein, attorney for complainant and 
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other creditors, with the understanding that this would secure 
a full release of all amounts owing. Respondent testified at the 
hearing to the same effect. 


The assignment, however, does not mention a release. Further, 
Goldstein was sworn and testified that he prepared the assign- 
ment after consultation with respondent’s attorney and that no 
release was intended. Goldstein testified that later in the same 
day after the assignment had been signed, respondent disclosed 
there would probably be insufficient funds to pay all creditors. 
Goldstein stated he thereupon informed respondent that he would 
continue to hold him responsible for any indebtedness that 
remained. 


Additional evidence of the intent of the parties in making the 
assignment exists in respondent’s answer to an involuntary 
petition in bankruptcy filed by his creditors some four months 
after the assignment was made. This petition was subsequently 
dismissed. Although a release would have been as valid a defense 
there as it is here, respondent’s answer to the petition makes no 
mention of it. In our opinion this is more indicative of respond- 
ent’s true intent at the time of the assignment than his testimony 
at the hearing. 


From the foregoing, we conclude that the amount owed on the 
transaction involved herein is $1,520.20 as alleged in the com- 
plaint and that respondent was not released from liability by 
reason of his assignment. Respondent’s failure to pay the balance 
owed is in violation of section 2 of the act. Accordingly, com- 
plainant should be awarded reparation in the amount of $1,520.20, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,520.20, with interest thereon 
at the rate of 5 percent per annum from March 1, 1964, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 10,173) 


S. E. JOHNSON Co. v. IRVING SANDERS COMPANY. PACA Docket 
No. 9633. Decided October 5, 1965. 


Joint venturer—Assignment—Liability 


Where respondent failed to prove payments on account and his assignment 
for benefit of creditors does not contain provision for full release of 
all amounts owing, he is liable for full amount due complainant even 
if he was only one of two joint venturers. 


Mr. Milton Goldstein, Beverly Hills, Calif., for complainant. 
Respondent pro se. 
Mr. Wilbur W. Jennings, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Offier 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed October 19, 1964, complainant 
_ seeks an award of reparation against respondent in the amount 
of $5,924.92, which is alleged to be the balance of the adjusted 
total purchase price due on four shipments of onions sold to 
respondent in January and February 1964. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on November 
9, 1964. A copy of the report of investigation was served upon 
complainant on November 6, 1964. Respondent filed an answer 
denying the allegations of the complaint on November 23, 1964. 
Respondent alleged that a joint venturer with him in the trans- 
actions involved here had made arrangements to pay the indebted- 
ness over a period of time and that some payments had actually 
been made. Respondent further alleged that he had been re- 
leased from liability for such shipments by reason of an assign- 
ment of money and accounts receivable to complainant’s attorney. 
Respondent requested an oral hearing. 


An oral hearing was held in Los Angeles, California, on 
February 26, 1965. The hearing included this and three other 
cases against respondent which were consolidated for hearing 
at the request of the parties. The other cases are: Thos. Iseri 
Produce Co. v. Irving Sanders Company, PACA Docket No. 9632; 
Ontario Produce Company, Inc. v. Irving Sanders Company, 
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PACA Docket No. 9666; and Harvey Schwendiman v. Irving 
Sanders Company, PACA Docket No. 9681. In the Jseri and 
Ontario cases respondent’s answer is identical to the answer in 
this case and in the Schwendiman case the answer is identical 
except allegations of payment by a joint venturer are omitted. 
Complainant was represented at the hearing by counsel who 
submitted documentary evidence and testified in complainant’s 
behalf. Respondent appeared and testified on his own behalf. No 
briefs were filed. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of 8S. E. Johnson 
and R. A. Johnson, doing business as 8S. E. Johnson Co., whose 
address is Post Office Box 186, Parma, Idaho. 


2. Respondent is an individual, Filmore Howard, doing busi- 
ness as Irving Sanders Company, whose address is 4512 Atoll 
Avenue, Sherman Oaks, California. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. During January and February 1964, in the course of inter- 
state commerce, complainant sold to respondent four loads of 
U.S. No. 1 yellow onions for a total price of $7,445, f.o.b. loading 
points in the State of Oregon. 


4. On or about the dates of sale, complainant shipped onions 
meeting contract requirements by rail and truck from loading 
points in the State of Oregon to respondent at Los Angeles, Cali- 
fornia. Respondent accepted the four shipments. An allowance 
of $38.85 was made on the first shipment under the contract 
dated January 28, 1964, making an adjusted total price of 
$7,406.15. 


5. On March 12, 1964, respondent assigned all of the funds 
in his possession and all of the accounts receivable of the Irving 
Sanders Company to Milton Goldstein as trustee for the creditors 
of the Irving Sanders Company, including complainant. Respond- 
ent gave the trustee the four invoices received from complainant 
after writing thereon the words “Approved for payment on pro- 
rated basis after payment of consignments.” Pursuant to said 
assignment, $1,481.23 was applied to respondent’s indebtedness 
to complainant for the four shipments, leaving an unpaid balance 
of $5,924.92. 

6. The formal complaint was filed October 19, 1964, which 
was within 9 months after accrual of the causes of action herein. 
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CONCLUSIONS 


Complainant alleged that it sold and shipped to respondent 
four loads of onions and that respondent accepted them but has 
failed to pay the balance of the adjusted total purchase price. 
Respondent denied these allegations and alleged that one Sam 
Bloom was a joint venturer with him in all of the transactions 
with complainant. At the oral hearing, respondent testified that 
he and Bloom were joint venturers in the transactions and that 
Bloom purchased the four loads of onions from complainant for 
shipment to respondent. It is immaterial whether the onions were 
purchased for respondent as an individual or for a joint venture 
of which respondent was a member. Joint venturers are liable 
jointly and severally for all debts and obligations of the venture. 
Robinson v. Sierra, 24 A.D. 712; Roberson Orchard v. Chester 
Franzell & Co., 11 A.D. 482. 


Respondent also alleged in the answer that Sam Bloom made 
arrangements whereby he and one David Prell would pay the 
balance involved herein over a period of five years and that 
some payments were made pursuant to this arrangement. At 
the hearing, however, respondent admitted that he had no evidence 
to support these allegations other than talk he had heard in 
the market. This is less than persuasive. It is well established 
that payment is an affirmative defense and respondent has the 
burden of establishing it by a preponderance of the evidence. 
Salinas Valley Vegetable Exchange v. Boler Fruit & Vegetable 
Co., 22 A.D. 848; Border Banana Distributors v. Moreno, 22 A.D. 
268; Reynolds Reed v. Seychew, 17 A.D. 689. We conclude that 
respondent has failed to meet the burden of proof that was upon 
him with respect to payment alleged in the answer. 


Respondent also alleged that he assigned money and accounts 
receivable to Milton Goldstein, attorney for complainant and 
other creditors, with the understanding that this would secure 
a full release of all amounts owing. Respondent testified at the 
hearing to the same effect. 


The assignment, however, does not mention a release. Further, 
Goldstein was sworn and testified that he prepared the assign- 
ment after consultation with respondent‘s attorney and that no 
release was intended. Goldstein testified that later in the same 
day after the assignment had been signed, respondent disclosed 
there would probably be insufficient funds to pay all creditors. 
Goldstein stated he thereupon informed respondent that he would 
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continue to hold him responsible for any indebtedness that 
remained. 


Additional evidence of the intent of the parties in making the 
assignment exists in respondent’s answer to an involuntary 
petition in bankruptcy filed by his creditors some four months 
after the assignment was made. This petition was subsequently 
dismissed. Although a release would have been as valid a defense 
there as it is here, respondent’s answer to the petition makes no 
mention of it. In our opinion this is more indicative of respond- 
ent’s true intent at the time of the assignment than his testimony 
at the hearing. 


From the foregoing, we conclude that the amount owed on the 
transactions involved herein is $5,924.92 as alleged in the com- 
plaint and that respondent was not released from liability by 
reason of his assignment. Respondent’s failure to pay the balance 
owed for these shipments is in violation of section 2 of the act. 
Accordingly, complainant should be awarded reparation in the 
amount of $5,924.92, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,924.92, with interest thereon 
at the rate of 5 percent per annum from April 1, 1964, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 10,174) 


HARVEY SCHWENDIMAN v. IRVING SANDERS COMPANY. PACA 
Docket No. 9681. Decided October 5, 1965. 


Assignment—Liability under 


Where assignment for benefit of creditors does not contain provision that 
it is in full release of all amounts owing, respondent liable for full 
amount due complainant. 


Mr. Milton Goldstein, Beverly Hills, Calif., for complainant. 
Respondent pro se. 
Mr. Wilbur W. Jennings, Presiding officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed on November 24, 1964, com- 
plainant seeks an award of reparation against respondent in the 
amount of $7,020, which is alleged to be the balance of the 
purchase price due on seven carloads of potatoes sold and delivered 
to respondent in February and March 1964. 


A copy of the formal complaint was served upon respondent. 
Copies of the report of investigation prepared by the Department 
were served upon respondent and complainant. Respondent filed 
an answer denying the allegations of the complaint on January 
13, 1965. Respondent alleged that he had been released from 
liability for such shipments by reason of an assignment of money 
and accounts receivable to complainant’s attorney. Respondent 
requested an oral hearing. 


An oral hearing was held in Los Angeles, California, on 
February 26, 1965. The hearing included this and three other 
cases against respondent which were consolidated for hearing at 
the request of the parties. The other cases are: Thos. Iseri Pro- 
duce Co. v. Irving Sanders Company, PACA Docket No. 9632; 
S. E. Johnson Co. v. Irving Sanders Company, PACA Docket No. 
9633; and Ontario Produce Company, Inc. v. Irving Sanders Com- 
pany, PACA Docket No. 9666. In the other cases the answer is 
identical to the answer in this one except an additional defense 
of payment by a joint venturer is alleged. Complainant was rep- 
resented at the hearing by counsel who submitted documentary 
evidence and testified in complainant’s behalf. Respondent 
appeared and testified on his own behalf. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Harvey Schwendiman, is an individual whose 
address is Post Office Box 36, Newdale, Idaho. 


2. Respondent is an individual, Filmore Howard, doing busi- 
ness as Irving Sanders Company, whose address is 4512 Atoll 
Avenue, Sherman Oaks, California. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. During February and March 1964, in the course of inter- 
state commerce, complainant sold to respondent seven carloads 
of potatoes, U.S. No. 1, Dry Pack, 450 100-pound sacks to the 
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car for a total purchase price of $8,775, f.o.b. loading points in 
the State of Idaho. 


4. On or about the dates of sale, complainant shipped seven 
carloads of potatoes meeting contract requirements from loading 
points in the State of Idaho to respondent at Los Angeles, Cali- 
fornia. Respondent accepted these shipments. 


5. On March 12, 1964, respondent assigned all of the funds in 
his possession and all of the accounts receivable of the Irving 
Sanders Company to Milton Goldstein as trustee for the creditors 
of the Irving Sanders Company, including complainant. Respond- 
ent gave the trustee the invoices received from complainant after 
writing thereon the words: “Approved for payment on prorated 
basis after payment of consignments Howard.” Pursuant to said 
assignment, $1,755 was applied to respondent’s indebtedness to 
complainant, leaving an unpaid balance of $7,020. 


6. The formal complaint was filed November 24, 1964, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


The principal disagreement in this proceeding related to the 
allegations in the answer that respondent was released from 
liability to complainant by reason of his assignment of money 
and accounts receivable to complainant’s attorney. Respondent 
testified that he assigned money and accounts receivable to Milton 
Goldstein, attorney for complainant and other creditors, with the 
understanding that this would secure a full release of all amounts 
owing. 


The assignment, however, does not mention a release. Further, 
Goldstein was sworn and testified that he prepared the assign- 
ment after consultation with respondent’s attorney and that no 
release was intended. Goldstein testified that later in the same 
day after the assignment had been signed, respondent disclosed 
there would probably be insufficient funds to pay all creditors. 
Mr. Goldstein stated he thereupon informed respondent that he 
would continue to hold him responsible for any indebtedness that 
remained. 


Additional evidence of the intent of the parties in making the 
assignment exists in respondent’s answer to an involuntary peti- 
tion in bankruptcy filed by his creditors some four months after 
the assignment was made. This petition was subsequently dis- 
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missed. Although a release would have been as valid a defense 
there as it is here, respondent’s answer to the petition makes no 
mention of it. In our opinion this is more indicative of respond- 
ent’s true intent at the time of the assignment than his testimony 
at the hearing. 


From the foregoing, we conclude that the amount owed on the 
transactions involved herein is $7,020 as alleged in the com- 
plaint and that respondent was not released from liability by 
reason of his assignment. Respondent’s failure to pay the balance 
owed for these shipments is in violation of section 2 of the act. 
Accordingly, complainant should be awarded reparation in the 
amount of $7,020, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,020, with interest thereon 
at the rate of 5 percent per annum from April 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,175) 


THOS. ISERI PRODUCE Co. v. IRVING SANDERS COMPANY. PACA 
Docket No. 9632. Decided October 5, 1965. 


Joint venturer—Assignment—Liability 


Where respondent failed to prove payments on account and his assignment 
for benefit of creditors does not contain provision for full release of all 
amounts owing, he is liable for full amount due complainant even if 
he was only one of two joint venturers. 


Mr. Milton Goldstein, Beverly Hills, Calif., for complainant. 
Respondent pro se. 
Mr. Wilbur W. Jennings, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed October 19, 1964, complainant seeks 
an award of reparation against respondent in the amount of 
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$8,574.64, which is alleged to be the balance of the total purchase 
price of six lots of onions sold to respondent in January and 
February 1964. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on November 
9, 1964. A copy of the report of investigation was served upon 
complainant on November 6, 1964. Respondent filed an answer 
denying the allegations of the complaint on November 23, 1964. 
Respondent alleged that a joint venturer with him in the trans- 
actions involved here had made arrangements to pay the indebted- 
ness over a period of time and that some payments had actually 
been made. Respondent further alleged that he had been released 
from liability for such shipments by reason of an assignment of 
money and accounts receivable to complainant’s attorney. Re- 
spondent requested an oral hearing. 


An oral hearing was held in Los Angeles, California, on Febru- 
ary 26, 1965. The hearing included this and three other cases 
against respondent which were consolidated for hearing at the 
request of the parties. The other cases are: S. E. Johnson Co. 
v. Irving Sanders Company, PACA Docket No. 9633.; Ontario 
Produce Company, Inc. v. Irving Sanders Company, PACA Docket 
No. 9666; and Harvey Schwendiman v. Irving Sanders Company, 
PACA Docket No. 9681. In the Johnson and Ontario cases respond- 
ent’s answer is identical to the answer in this case and in the 
Schwendiman case the answer is identical except allegations of 
payment by a joint venturer are omitted. Complainant was repre- 
sented at the hearing by counsel who submitted documentary evi- 
dence and testified in complainant’s behalf. Respondent appeared 
and testified on his own behalf. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Thos. Iseri Produce Co., is a corporation whose 
address is Post Office Box 450, Ontario, Oregon. 


2. Respondent is an individual, Filmore Howard, doing business 
as Irving Sanders Company, whose address is 4512 Atol] Avenue, 
Sherman Oaks, California. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


8. During January and February 1964, in the course of inter- 
state commerce, complainant sold to respondent six lots of U.S. 
No. 1 yellow onions for a total price of $9,278.30, f.o.b. loading 


points in the State of Oregon. 
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4. On or about the dates of sale complainant shipped onions 
meeting contract requirements by rail and truck from shipping 
points in the State of Oregon to respondent at Los Angeles, Cali- 
fornia. Each of the lots was accepted by respondent. 


5. Complainant prepared and sent to respondent an invoice 
for each of the transactions. An allowance of $80 was made on 
the first load shipped January 29, 1964, making an adjusted total 


price of $9,198.30. 


6. On March 12, 1964, respondent made an assignment of all 
of the funds in his possession and all of the accounts receivable 
of the Irving Sanders Company to Milton Goldstein as trustee for 
the creditors of the Irving Sanders Company, including complain- 
ant. Respondent gave the trustee the invoices received from com- 
plainant after writing on each one the following: “Approved for 
payment on prorated basis after payment of consignments 
Howard.” Pursuant to said assignment, $623.66 was applied to 
respondent’s indebtedness to complainant for the shipments here- 
tofore described. The unpaid balance is $8,574.64. 


7. The formal complaint was filed October 19, 1964, which was 
within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Complainant alleged that it sold and shipped to respondent six 
lots of onions and that respondent accepted them but has failed 
to pay the balance of the total purchase price. Respondent denied 
these allegations and alleged that one Sam Bloom was a joint 
venturer with him in all of the transactions with complainant. 
At the oral hearing, respondent testified that he and Bloom were 
joint venturers in the transactions and that Bloom purchased 
the six lots of onions from complainant for shipment to respond- 
ent. It is immaterial whether the onions were purchased for 
respondent as an individual or for a joint venture of which re- 
spondent was a member. Joint venturers are liable jointly and 
severally for all debts and obligations of the venture. Robinson 
v. Sierru, 24 A.D. 712; Roberson Orchard v. Chester Franzell & 
Co., 11 A.D. 482. 


Respondent also alleged in the answer that Sam Bloom made 
arrangements whereby he and one David Prell would pay the 
balance involved herein over a period of five years and that some 
payments were made pursuant to this arrangement. At the hear- 
ing, however, respondent admitted that he had no evidence to 


ns 


1g 
li- 


ce 
yn 
al 


I] 


ct fe fa ws 


et (De 


See @ oe ft OS 


= | Se Ww Ww 





THOS. ISERI PRODUCE v. IRVING SANDERS CO. 1361 
Cite as 24 A.D. 1358 


support these allegations other than talk he had heard in the 
market. This is less than persuasive. It is well established that 
payment is an affirmative defense and respondent has the burden 
of establishing it by a preponderance of the evidence. Salinas 
Valley Vegetable Exchange v. Boler Fruit & Vegetable Co., 22 
A.D. 848; Border Banana Distributors v. Moreno, 22 A.D. 268; 
Reynolds Reed v. Seychew, 17 A.D. 689. We conclude that re- 
spondent has failed to meet the burden of proof that was upon 
him with respect to payments alleged in the answer. 


Respondent also alleged that he assigned money and accounts 
receivable to Milton Goldstein, attorney for complainant and 
other creditors, with the understanding that this would secure a 
full release of all amounts owing. Respondent testified at the 
hearing to the same effect. 


The assignment, however, does not mention a release. Further, 
Goldstein was sworn and testified that he prepared the assignment 
after consultation with respondent’s attorney and that no release 
was intended. Goldstein testified that later in the same day after 
the assignment had been signed, respondent disclosed there would 
probably be insufficient funds to pay all creditors. Goldstein 
stated he thereupon informed respondent that he would continue 
to hold him responsible for any indebtedness that remained. 


Additional evidence of the intent of the parties in making the 
assignment exists in respondent’s answer to an involuntary peti- 
tion in bankruptcy filed by his creditors some four months after 
the assignment was made. This petition was subsequently dis- 
missed. Although a release would have been as valid a defense 
there as it is here, respondent’s answer to the petition makes no 
mention of it. In our opinion this is more indicative of respond- 
ent’s true intent at the time of the assignment than his testimony 
at the hearing. 


From the foregoing, we conclude that the amount owed on the 
transactions involved herein is $8,574.64 as alleged in the com- 
plaint and that respondent was not released from liability by 
reason of his assignment. Respondent’s failure to pay the balance 
owed for these shipments is in violation of section 2 of the act. 
Accordingly, complainant should be awarded reparation in the 
amount of $8,574.64, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $8,574.64, with interest thereon 
at the rate of 5 percent per annum from April 1, 1964, until paid. 








Copies of this order shall be served upon the parties. 


(No. 10,176) 






INDIAN TRAIL PRODUCE SHIPPERS, INC. v. A. MEZVINSKY STORES, 
INc. PACA Docket No. 9867. Decided October 6, 1965. 





























Motion to reopen after default—Granted 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued August 19, 1965, awarding reparation to com- 
. plainant against respondent. Respondent filed a motion to reopen 
the proceeding after default in the filing of an answer pursuant to 
section 47.25 (e) of the rules of practice (7 CFR 47.25(e)) and 
the order of August 19, 1965, was stayed pending the issuance 
of a further order in this proceeding. Respondent alleges, in effect, 
that its failure to file an answer herein was due to inadvertance 
caused by a misunderstanding of the procedure herein. A copy 
of respondent’s motion was served upon complainant and com- 
plainant has not filed a reply thereto. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under 
the circumstances and that good reason has been shown why the 
relief requested in the motion should be granted. Cf., Fred G. 
Hilvert Co., Inc. v. California Produce Exchange, Inc., 23 A.D. 
1414 (1964); Reynolds Reed v. William Seychew, 16 A.D. 791 
(1957) ; Mendelson-Zeller Co. v. United Fruit Distributors, 16 A.D. } 
790 (1957). Accordingly, respondent’s default in the filing of an 
answer in this proceeding is hereby set aside, the order of August 
19, 1965, is hereby vacated and respondent has 10 days from the 
date of service of this order upon it within which to file an answer 
to the complaint. 





on 
id. 
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(No. 10,177) 


RALPH SAMSEL Co. v. PRINCE ToMATO Co. PACA Docket No. 
9918. Decided October 12, 1965. 


Motion to reopen after default—Granted 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued September 28, 1965, awarding reparation to complain- 
ant against respondent. Respondent filed a motion to reopen the 
proceeding after default in the filing of an answer pursuant to 
section 47.25 (e) of the rules of practice (7 CFR 47.25(e)) and 
the order of September 28, 1965 was stayed pending the issuance 
of a further order in this proceeding. Respondent alleges, in effect, 
that its failure to file an answer herein was due to inadvertence 
caused by a misunderstanding as to whether respondent at Boston, 
Massachusetts, or its agent located in California, was to file an 
answer herein. A copy of respondent’s motion was served upon 
complainant and complainant objected to the granting of such 
motion. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under the 
circumstances and that good reason has been shown why the relief 
requested in the motion should be granted. Cf., Fred G. Hilvert 
Co., Inc. v. California Produce Exchange, Inc., 23 A.D. 1414 
(1964) ; Reynolds Reed v. William Seychew, 16 A.D. 791 (1957) ; 
Mendelson-Zeller Co. v. United Fruit Distributors, 16 A.D. 790 
(1957). Accordingly, respondent’s default in the filing of an 
answer is hereby set aside, the order of September 28, 1965, is 
hereby vacated and respondent has 10 days from the date of serv- 
ice of this order upon it within which to file an answer to the 
complaint. 
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(No. 10,178) 


O. D. HuFF, JR., INC. v. DOMINIC MESSINA, JR., d/b/a D. MESSINA, 
JR. and/or JOSEPH FELDERSTEIN AND MAX J. BADLER, d/b/a 
D. MESSINA, JR. PACA Docket No. 9685. Decided October 13, 
1965. 


Contract price—Weight and quantity specifications—Agency by estoppel 


Where contract price established and breach of weight and quantity specifica- 
tions of watermelons accepted by respondent partnership not proved, 
partnership liable for purchase price together with individual respondent 
who allowed partnership to use his business name and office. 


Complainant and respondents pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
. tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion in the sum of $355.80 in connection with a transaction in 
interstate commerce involving a truckload of watermelons. 


A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent Dominic Messina, Jr., 
an individual doing business as D. Messina, Jr. A copy of the 
report of investigation was also served upon complainant. Re- 
spondent Dominic Messina, Jr. filed an answer to the formal 
complaint, denying liability to complainant in connection with 
this transaction. A copy of the formal complaint and a copy of 
the report of investigation were also served upon a partnership 
composed of Joseph Felderstein and Max J. Badler, doing business 
under the trade name of D. Messina, Jr. Respondent partnership 
filed an answer to the formal complaint, denying liability to com- 
plainant in connection with this transaction. 


Since the amount of damages claimed in the complaint does 
not exceed $1,500, the parties were given the opportunity to file 
evidence under the shortened procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20), but none did so. 
None of the parties filed a brief. 
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FINDINGS OF FACT 


1. Complainant, O. D. Huff, Jr., Inc., is a corporation whose 
address is P. O. Box 208, McIntosh, Florida. 


2. Two respondents are named by complainant in the formal 
complaint. One of these is an individual, Dominic Messina, Jr., 
doing business as D. Messina, Jr., whose address is Unit 64, 3306 
South Galloway Street, Philadelphia, Pennsylvania. At the time 
of the transaction involved herein, this respondent was licensed 
under the act. The other respondent named in the complaint is 
a partnership composed of Joseph Felderstein and Max J. Badler, 
doing business as D. Messina, Jr., whose address is Unit 64, 3300 
South Galloway Street, Philadelphia, Pennsylvania. At the time 
of the transaction involved herein, the partnership was not li- 
censed under the act, but was subject to license. 


3. On June 9, 1964, in the course of interstate commerce, re- 
spondent partners purchased from complainant one truckload of 
Charleston Grey watermelons, 1,100 count, weighing a total of 
34,500 pounds at shipping point in the State of Florida, at an 
agreed purchase price of $1.38 per melon, or a total of $1,518, 
delivered Philadelphia, Pennsylvania. 


4. On June 9, 1964, following the sale set forth above, com- 
plainant shipped to respondent partnership one truckload of 
watermelons meeting contract requirements. These melons had 
been loaded at Brooksville, Florida, on or about June 6, 1964, at 
which time the weight of the melons in the shipment was fixed 
at 34,700 pounds. 


5. The shipment arrived at contract destination, Philadelphia, 
Pennsylvania, and was accepted by respondent partnership. 


6. The delivered price of the melons involved herein is $1,518.00. 
Respondent partnership paid $1,151.20 to complainant as an 
undisputed amount, and advanced the driver of the truck $11.00, 
for a total of $1,162.20. This leaves $355.80 as the amount in 
dispute. 


7. The formal complaint was filed on November 5, 1964, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for our consideration has to do with 
the identity of the alleged purchaser of the subject load of melons. 
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The formal complaint is ambiguous as to this point, for while 
it is alleged therein that the sale was made to “D. Messina, Jr.,” 
it is also alleged that each of the two respondents does business 
in this name. 


Respondent Dominic Messina, Jr., (hereinafter referred to as 
“Messina’”’), in his answer to the formal complaint alleges that 
he took no part in, and had no knowledge of, this transaction. 
In addition, this respondent submitted to the Department a copy 
of an agreement made between respondent partnership and him- 
self, dated May 20, 1964, wherein Messina agreed to allow re- 
spondent partnership the use of his trade name “D. Messina, Jr.,” 
and to provide space and bookkeeping facilities at his business 
address at Unit 64, 3300 South Galloway Street in Philadelphia, 
from May 20 to August 20, 1964, in order that respondent part- 
nership might carry on its business of buying and selling water- 
melons during this period. A copy of this agreement is entered 
in evidence as Exhibit 4a to the report of investigation. 


In the answer filed by the partnership and signed by respondent 
partner Max M. Badler, reference is made to “this transaction 
. between myself and O. D. Huff, Jr., Inc.” In addition, in Exhibit 
No. 2 to the report of investigation, which is a letter to the De- 
partment dated July 21, 1964, and signed by respondent partner 
Joseph Felderstein, the statement is made that “. . . this complaint 
... is not against D. Messina, Jr. for... I’m only using his trade 
name.” 


In reviewing all the evidence, we conclude that the purchase 
from complainant of the subject melons was made by respondent 
partnership, doing business as D. Messina, Jr., and that respond- 
ent Messina did not participate in the transaction. 


The next issue has to do with a disputed term of the contract of 
purchase, with complainant alleging that the melons were sold at 
a price of $1.38 per melon, delivered Philadelphia, and with re- 
spondent partnership taking the position that it was to remit to 
complainant on the basis of weight at Philadelphia at the rate of 
$3.90 per hundredweight. On the basis of the evidence before us, 
including the copy of the invoice prepared by complainant on the 
date of sale, we conclude that the melons were sold to respondent 
partnership on the basis of $1.38 per melon, delivered Phila- 
delphia, as alleged by complainant. 


Respondent partnership’s acceptance of the watermelons in- 
volved herein is undisputed. Accordingly, this respondent is liable 
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to complainant for the agreed purchase price thereof, less damages 
proved to have been sustained by respondent partnership as the 
result of any breach of warranty on the part of complainant. 
Edward Dilatush & Co. v. Sacks Bros. Wholesale Fruit & Produce, 
Inc., 20 A.D. 626. The burden of proof with respect to the war- 
ranty, the breach, and the resulting damages rests upon respond- 
ent partnership. Cooney & Korshak, Inc. v. The Pioneer Fruit & 
Commission Co., 24 A.D. 959. 


Respondent partnership contends that complainant breached 
the contract as to the weight of the watermelons shipped, in that 
the trucklot did not weigh 34,500 pounds at contract destination. 
Respondent partnership contends that complainant also breached 
the contract as to the nwmber of watermelons shipped, in that the 
trucklot allegedly contained fewer than 1,100 melons. 


In connection with the weight of the melons received at destina- 
tion, respondent partnership, in a letter to complainant dated 
June 17, 1964, and included in evidence as Exhibit No. 7 to the 
formal complaint, states that the load weighed 29,800 pounds. 
In a letter to the Department dated July 21, 1964, and included 
in evidence as Exhibit No. 2 to the report of investigation, how- 
ever, respondent partnership claims that the truckload of melons 
at destination weighed 30,460 pounds. In addition to these state- 
ments by respondent partnership, weight tickets have been enter- 
ed in evidence which purport to show the tare and gross weights 
of this shipment, both at shipping point and at destination. These 
tickets have little probative force, however, since there is little 
or no evidence that would identify them with the load involved 
herein and establish that the weights printed on the tickets had 
to do with the subject melons. And even if this doubt were re- 
solved, there would still be a question concerning the accuracy 
of the weight scale, for the tare, or “empty” weight of the truck 
at shipping point is shown as 26,160, while this same tare weight 
is shown as 26,510 at Philadelphia. In considering all the evidence, 
therefore, we conclude that respondent partnership has failed 
to sustain its burden of proving that complainant breached the 
warranty by shipping melons that failed to weigh less than 34,500 
pounds at Philadelphia. 


Respondent partnership, as we have said, has also claimed that 
complainant shipped fewer than 1,100 melons in this truckload, 
in breach of contract. The only evidence before us bearing on the 
point is the notation written across the face of the bill of lading, 
to the effect that respondent partnership received “1,070 melons 
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in good condition.” This evidence, standing alone as it does, is 
hardly conclusive of the fact that respondent partnership failed 
to receive 1,100 melons. On the contrary, it suggests that re- 
spondent partnership did receive 1,100 melons—or at least some 
number greater than 1,070—and that some or all of the number 
in excess of 1,070 were not in good condition. In any event, we 
conclude that respondent partnership has failed to sustain its 
burden of proving that it received less than the 1,100 melons 
specified in the contract between the parties. 


We have previously concluded that Messina took no part in 
this transaction, so that he (Messina) is under no liability to 
complainant as the primary purchaser of the melons. There still 
remains for consideration, however, the possible liability of 
Messina as the result of any agency by estoppel that might have 
arisen out of these circumstances. In other words, did complain- 
ant deal with respondent partnership in reliance on the belief 
that it was dealing with the individual, Dominic Messina, Jr.? 
If so, and if such belief was induced by Messina’s actions in 
allowing the partnership to use the business name and quarters 
of Messina, then Messina is estopped to deny that he was a prin- 
‘ cipal in connection with this transaction. 


We had occasion to consider a similar issue in Tri-State Sales 
Agency v. Palmetto Fruit & Produce Company, 14 A.D. 1140. 
In that case respondent gave one Claude V. Jones permission to 
use his office and telephone and to run advertisements in his name. 
Jones subsequently entered into contractual relations with com- 
plainant, who was unaware that he was dealing with Jones other 
than as the agent of respondent. It was held in the Palmetto case 
that these circumstances created an agency by estoppel, subjecting 
respondent in that case to liability. 


We think the holding in Palmetto is applicable to, and disposi- 
tive of, the instant case. Accordingly, we conclude that respond- 
ent Messina is jointly liable with respondent partnership for the 
balance of the purchase price of the melons involved herein, and 
that failure of these respondents to pay complainant the balance 
of the purchase price of the subject melons is in violation of 
section 2 of the act. Accordingly, complainant should be awarded 
reparation against both respondents, jointly and severally, in 
the amount of $355.80, with interest. Of course, payment to 
complainant of a total of $355.80, with interest, will discharge 
its claim. 
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ORDER 


Within 30 days from the date of this order, respondent D. 
Messina, Jr., and respondent partnership composed of Joseph 
Felderstein and Max M. Badler, doing business as D. Messina, Jr., 
jointly and severally, shall pay to complainant, as reparation, 
$355.80, with interest thereon at the rate of 5 percent per annum 
from July 1, 1964, until paid. 


Copies of this order shall be served on the parties. 


(No. 10,179) 


HAROLD SCHOENBURG v. HECHT PRODUCE Co. PACA Docket No. 
9623. Decided October 13, 1965. 


Breach of warranty—Damages—Market value—Protection agreement 


Where seller breached warranty as to ripeness of “Eastern choice” canta- 
loupes, damages awarded respondent on basis of breach of such war- 
ranty and not protection agreement against loss where cantaloupes 
shipped to an eastern market by buyer. 


Mr. Earl G. Strohl, Phoenix, Ariz., for complainant. 
Golbus & Golbus, Chicago, Ill., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,100.38, alleged to be 
the unpaid balance of the purchase price of a carload of canta- 
loupes sold and delivered to respondent in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer, denying liability for any additional 
amount. Since the amount involved does not exceed $1500, the 
issues are submitted under the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
complainant filed an opening statement and respondent filed an 
answering statement. Both parties submitted briefs. 
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FINDINGS OF FACT 






1. Complainant is an individual, Harold Schoenburg, whose 
address is P.O. Box 1029, Phoenix, Arizona. 


2. Respondent is a partnership composed of Marvin A. Armock, 
Nathan Hecht, and Peter Hecht, doing business as Hecht Produce 
Co., whose address is 1311 Terminal Crescent, Grand Rapids, 
Michigan. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 









































3. On or about July 2, 1964, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of Sutton Place brand, “Eastern Choice,” Arizona canta- 
loupes, Jumbo 36 size, at $5.75 per crate, plus $70 topice, or a 
total price of $2,738, f.o.b. shipping point. 


4. The contract was negotiated by S and S Brokerage Company, | 
Grand Rapids, Michigan. A Brokers Standard Memorandum of 
Sale was issued and copies were forwarded to the parties. 


5. On July 1, 1964, complainant shipped from Yuma, Arizona, 
in car PFE 47214, 464 crates Jumbo 36 size cantaloupes, con- 
signed to himself at Chicago, Illinois. On July 2, 1964, this car 
was diverted to respondent at Grand Rapids, Michigan. 


6. Respondent had the carload of cantaloupes stopped at Chi- 
cago for inspection, where it arrived on July 6, 1964. Respondent’s 
agent at Chicago, S. H. Becker Company, inspected the melons 
and reported that the shipment showed “mostly full color, 10-15% 
of the melons in every crate showing full ripe, also an occasional 
melon in every crate showing sunburn and yellow creases.” At 
7:30 a.m. on July 6, 1964, the cantaloupes were inspected by the 
City Perishable Inspection Service, which reported the following: 


“Sutton Place Brand: 36 size cantaloupes packed in Batley 
crates. Slight bulged packs. Irregular sizing, generally well | 
formed and well netted. Melons are turning to mostly full 
color, hard to firm with 20% firm full and 2 to 3 melons per | 
crate full ripe. Approximately 20% of the melons have green 
creases. Few melons are sunburn and have yellow creases. 
No decay. Fairly good quality.” | 


7. Upon receipt of the inspection report, respondent complained 
to the broker, S and S Brokerage Company, concerning the color 
and condition of the cantaloupes, which complaint was trans- 
mitted by the broker to complainant’s sales manager, who agreed 
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to protect respondent against loss on the basis of the inspection, 
provided the condition was supported by an inspection certificate. 
A copy of the report of inspection made by the City Perishable 
Inspection Service was promptly transmitted to complainant. 


8. On July 8, 1964, S. H. Becker Company, at respondent’s 
request, diverted the carload of cantaloupes to Abe Cohen Co. 
at Rochester, New York, to be sold for the account of respondent. 


9. The carload of cantaloupes was disposed of at Rochester, 
New York, for gross proceeds of $3,110.70. After deducting 
commission, freight, and handling charges totalling $1,473.08, 
Abe Cohen Co. remitted to respondent net proceeds of $1,637.62. 
This in turn was remitted by respondent to complainant. No 
additional amount has been paid to complainant in connection 
with the transaction. 


10. The formal complaint was filed on October 5, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


It is respondent’s contention that, when negotiating through 
J. M. Shooks of the S and S Brokerage Company for the purchase 
of a carload of cantaloupes, respondent specifically requested an 
“Eastern Choice” car, which meant that the cantaloupes would 
be of a tan color and suitable for shipment to Eastern markets. 
Respondent further states that “Western Choice” cantaloupes 
would indicate a yellow color, being a riper melon. This claim 
is supported by a sworn statement of J. M. Shooks in which he 
states that the terms “Eastern Choice” and ‘Western Choice” 
are used at shipping points and by the trade in various terminal 
markets throughout the country. Shooks stated that “Eastern 
Choice” would be melons showing a distinctive tan color, whereas 
the term “hard ripe” would indicate distinctive green color, and 
“Western Choice” would be a distinctive yellow color. On the 
basis of the inspection at Chicago showing the melons “mostly 
full color, hard to firm with 20% firm and 2 to 3 melons per crate 
full ripe,’ both respondent and the broker stated that the melons 
in question were not “Eastern Choice” cantaloupes. The broker 
stated that, on the contrary, they would be considered as “Western 
Choice” melons. Shooks further states in his affidavit that in 
negotiating prior sales of cantaloupes for complainant that Sutton 
Place brand cantaloupes were “Eastern Choice” melons, and when 
selling that brand, “Eastern Choice” was considered as a part 
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of the contract. Shooks stated that, at the time of the negotiation 
for the car in question, he inquired of complainant’s sales man- 
ager, “Is this an ‘Eastern Choice’ car of melons,” and was assured 
by the sales manager that it was an “Eastern Choice” car of 
melons. In a letter to the Department, dated August 7, 1964, 
attached to the report of investigation as Exhibit No. 5, Shooks 
stated that “Eastern Choice color was the descriptive term used 
when the car was sold.” 


The only evidence submitted by complainant, other than the 
complaint and attached exhibits, is an affidavit signed by com- 
plainant’s sales manager, Alfred P. Carpenter, in which he states, 
“That, as I recollect, there was no express warranty on the seller’s 
part other than giving the information that the melons in the 
above mentioned car were covered by a USDA inspection certi- 
ficate showing grade was U.S. Commercial.” There is no indica- 
tion that Carpenter disclosed to the broker the degree of maturity 
shown on the inspection certificate referred to. Carpenter further 
states that an offer of an allowance of 50¢ per carton was made 
to respondent, but was not accepted. 


It is concluded that respondent has established by a preponder- 
ance of evidence that the oral contract between the parties speci- 
fied a carload of “Eastern Choice” cantaloupes. While the broker’s 
confirmation did not include this specification, this is explained 
by the sworn statement of J. M. Shooks who negotiated the con- 
tract to the effect that in all previous sales for complainant of 
Sutton Place brand melons, the term “Eastern Choice” was con- 
sidered by the parties “as a part of the confirmation.” In finding 
that the contract here specified “Eastern Choice” cantaloupes, we 
do not intend to imply that this is a term embraced by the trade 
in general as having a definite and specified meaning. However, 
it appears, in this particular case, that “Eastern Choice” was 
understood and accepted by the parties as indicating cantaloupes 
in a stage of maturity clearly suitable for shipment to Eastern 
markets. 


On the basis of the Federal inspection at shipping point show- 
ing the cantaloupes “mostly yellow, many turning,” and the in- 
spection at Chicago showing the “melons are turning to mostly 
full color, ... and 2 to 3 melons per crate full ripe,” we conclude 
that complainant failed to ship a carload of cantaloupes meeting 
contract specifications. It is further concluded on the basis of 
the evidence that upon receipt of a complaint from respondent 
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to the effect that the cantaloupes failed to meet the terms of the 
contract, complainant agreed to protect respondent against loss 
in connection with the shipment, if respondent’s claim concerning 
the color and ripe condition of the melons was supported by an 
inspection certificate. The evidence shows that the inspection 
certificate was promptly forwarded to complainant. The canta- 
loupes were not sold in Chicago, but were diverted to Rochester, 
New York, where the melons were disposed of in what appears to 
have been a prompt and proper manner for a gross amount of 
$3,110.70. 


While the evidence shows that complainant agreed to protect 
respondent against loss on the basis of the inspection at Chicago, 
we seriously doubt that complainant, in agreeing to such protec- 
tion, contemplated shipment of the cantaloupes to Rochester, New 
York, or any other distant market, in view of the nature of 
respondent’s complaint with respect to the ripeness of the melons. 
Since it is doubtful that complainant intended the protection 
agreement to cover such diversion of the shipment, in our opinion 
respondent is not entitled to damages on this basis. 


However, since there was a breach of warranty on the part of 
complainant with respect to the cantaloupes, respondent is en- 
titled to damages on the basis of such breach. The measure of 
damages for a breach of warranty is the difference between the 
value the commodity would have had if it had been up to contract 
requirements and the value of the commodity actually delivered, 
at the time and place of delivery, in this case, Chicago. Accord- 
ing to Market News Reports at Chicago on July 6, 1964, the date 
the cantaloupes in question were inspected at that point, Jumbo 
36 size Arizona cantaloupes were selling at $7.50 to $8.50, mostly 
$7.50 to $8.00. Since these quotations are based on less than 
carlot quantities, we accept the lowest figure of $7.50 as the value 
per crate of cantaloupes meeting contract specifications. The 464 
crates of cantaloupes contained in the shipment would have had 
a value of $3,480, if they had been up to contract. In the absence 
of any other evidence of the value of the cantaloupes delivered at 
Chicago, we accept the gross proceeds of $3,110.70 received on 
resale at Rochester, New York, less expenses incident to movement 
to that point, or $2,846.82, as the value of the cantaloupes de- 
livered by complainant. The difference between these values is 
$633.18, which represents respondent’s damage. The total con- 
tract price for the carload of cantaloupes was $2,738. Respondent 
has remitted to complainant $1,637.62, leaving an unpaid balance 
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of $1,100.38. Deducting respondent’s damages of $633.18 from 
the latter amount, respondent remains indebted to complainant 
in the amount of $467.20. Respondent’s failure to pay complain- 
ant $467.20 was and is in violation of Section 2 of the Act, and 
complainant should be awarded reparation in that amount, with 
interest. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $467.20, with interest thereon 
at the rate of 5 percent per annum from August 1, 1964, until paid. 


The facts and circumstances as set forth herein shall be pub- 
Jished. 
Copies of this order shall be served upon the parties. 


(No. 10,180) 


SENTER Bros., INC. v. Louis Litow1Tz. PACA Docket No. 9698. 
Decided October 13, 1965. 


Failure to prove mutual rescission—Custom—Sale by sample 


Respondent failed to prove custom of rescission on return of celery to com- 
plainant-seller and failed to prove lettuce was not of same quality as 
samples and is liable for amount claimed. 


Complainant and respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $47.75 in connection with 
transactions involving 50 cartons of lettuce and 13 crates of 
celery in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were also served 
upon respondent, who filed an answer to the formal complaint, in 
substance denying liability to complainant. 
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Since the amount of damages claimed in the complaint does not 
exceed $1,500, the evidence is submitted under the shortened pro- 
cedure provided in the rules of practice (7 CFR 47.20). Pursuant 
to such procedure, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a 
statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Senter Bros., Inc., is a corporation whose 
address is 319 Washington Street, New York, New York. 


2. Respondent is an individual, Louis Litowitz, whose address 
is 204 Franklin Street, New York, New York. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. On June 11, 1964, in the course of interstate commerce, 
complainant sold to respondent 13 crates of Florida celery, 3- 
dozen size, Pascal type, at an agreed price of $4.25 per crate, or a 
total for the lot of $55.25. Pursuant to this contract and on the 
same day, celery meeting contract requirements was tendered 
to respondent at complainant’s place of business, New York, N.Y., 
where it was accepted by respondent and loaded onto his truck. 
The following day, however, respondent returned 13 crates of 
celery to complainant, who protested such return and finally resold 
the celery for respondent’s account for $2.50 per crate, or a total 
of $32.50, leaving a disputed balance of $22.75. 


4. On June 17, 1964, in the course of interstate commerce, 
respondent purchased from complainant 50 cartons of California 
lettuce at an agreed price of $1.50 per carton, or a total of $75. 
The lettuce thus purchased was accepted by respondent, who 
loaded same onto his truck at complainant’s place of business in 
New York City. 


5. Respondent has paid complainant $50 in connection with 
this transaction, leaving a disputed balance of $25. 


6. The formal complaint was filed on September 22, 1964, which 
was within 9 months after the causes of action herein accrued. 
CONCLUSIONS 


Respondent admits the purchase, receipt and acceptance of the 
subject celery, and does not claim that there was any breach of 
contract by complainant with respect thereto. Respondent con- 
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tends that he is not liable for the purchase price of the celery, 
however, on the ground that the 13 crates of celery were returned 
to, and accepted by, complainant within 12 hours after purchase 
and that this, according to a custom of the trade, amounted to a 
mutual rescission of the contract between the parties. Complain- 
ant, on the other hand, denied that it took back the celery from 
respondent. On the contrary, it apparently takes the position 
that the produce was thrust back upon it by respondent, without 
its (complainant’s) consent or agreement, and was not the same 
celery sold to respondent. 


Respondent has introduced no evidence beyond his own state- 
ment to establish the alleged custom of the trade to which he has 
referred. But compare Spada Distributing Co., Inc. v. Frank 
Kenworthy Company, 17 A.D. 347. In addition, there is no evi- 
dence beyond the statement of respondent—which is denied by 
complainant—to establish that the celery was willingly taken 
back by complainant. As the moving party, respondent has the 
burden of proving a mutual rescission of the contract by a pre- 
ponderance of the evidence. In reviewing the record before us, 
it is our opinion that respondent has failed to sustain this burden. 
Accordingly, we conclude that respondent owes complainant the 
agreed purchase price of the celery, $55.25, less the proceeds of 
$32.50 obtained by complainant on the resale of the 13 crates 
returned by respondent, or a balance of $22.75, and that re- 
spondent’s failure to pay this sum to complainant is in violation 
of section 2 of the act. 


Earlier in these conclusions we referred to complainant’s claim, 
that celery returned to it by respondent on June 12 was not the 
same as that which it sold to respondent on June 11. We find it 
unnecessary to decide this question, however, for the celery be- 
longed to respondent in either case. Since complainant resold 
the produce and credited respondent with the proceeds represent- 
ing the market value of the celery, the issue becomes moot. 


We next turn our attention to the transaction involving the 50 
cartons of lettuce. It is undisputed that respondent purchased, 
received and accepted such lettuce, but the parties differ as to 
whether this was a purchase after inspection by the buyer- 
respondent, as alleged by complainant, or was a sale by sample, 
as is alleged by respondent. Since each of the parties has put 
forth conflicting allegations with respect to the term of the con- 
tract, each party thus has the burden of proving, by a preponder- 
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ance of the evidence, that its version of the contract was the one 
upon which the parties agreed. Penick v. Wilkinson, 22 A.D. 714. 


Assuming, without deciding, that respondent had sustained this 
burden and had proved that the sale was one by sample, there 
would still remain the question of whether complainant had 
breached the contract by failing to tender to respondent lettuce 
matching the samples shown, and whether such breach had re- 
sulted in damages to respondent. The burden of resolving these 
issues, by a preponderance of the evidence, rests upon respondent. 
O’Donnell Fruit Company v. Mercurio, 18 A.D. 1173. Respondent, 
in his answering statement, takes the position that the 50 cartons 
of lettuce he received from complainant differed from the samples 
that he saw in that they were not of the quality and were not as 
fresh as the samples, in breach of the warranty implied in the 
sale by sample. Respondent, however, has failed to establish this 
contention. 


The total purchase price of the lettuce involved herein is $75. 
Respondent has paid complainant $50 of this amount, leaving $25 
due and owing. Respondent’s failure to pay this sum to complain- 
ant is in violation of section 2 of the act. 


The damages suffered by complainant in connection with the 
two transactions involved herein total $47.75. Reparation in this 
amount should be awarded to complainant against respondent, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $47.75, with interest thereon 
at the rate of 5 percent per annum from July 1, 1964, until paid. 


Copies hereof shall be served on the parties. 


(No. 10,181) 


BERT’s BEST, INC. v. KLEIN PACKING CO. AND/OR POPE & MOOERS, 
Inc. PACA Docket No. 9702. Decided October 18, 1965. 


Contract price—Price adjustment—Dismissal 


Where buyer remitted on basis of agreed-upon price adjustment, complaint 
dismissed. Complaint also dismissed as to broker for failure to state 
cause of action. 
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Complainant pro se. 
Mr. Ned Stein, Philadelphia, Pa., for respondent Klein Packing Co. 
Respondent Pope & Mooers, Inc. pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents in the amount of $375, in connection with 
a transaction involving a shipment of potatoes in interstate com- 
merce. 


Copies of the formal complaint and copies of the Department’s 
report of investigation were served upon respondents, and both 
respondents filed answers, denying liability to complainant in any 
amount. 


Since the amount involved in this proceeding does not exceea 
$1500, the issues are submitted under the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20). Pursuant to 
such procedure, the parties were given an opportunity to submit 
additional evidence in the form of opening and answering state- 
ments, but no additional evidence was submitted, and no briefs 
were filed. 


FINDINGS OF FACT 


1. Complainant, Bert’s Best, Inc., is a corporation whose ad- 
dress is P. O. Box 100, East Grand Forks, Minnesota. 


2. Respondent Klein Packing Co. is a corporation whose ad- 
dress is Delaware Avenue and Jackson Street, Philadelphia, 
Pennsylvania. At the time of the transaction involved herein, 
this respondent was licensed under the Act. 


3. Respondent Pope & Mooers, Inc. is a corporation whose ad- 
dress is 97 Warren Street, New York, New York. At the time 
of the transaction involved herein, this respondent was licensed 
under the Act. 


4. On or about August 14, 1964, by oral contract and in the 
course of interstate commerce, complainant sold to respondent 
Klein Packing Co. a carload, containing 500 100-pound sacks, of 
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U.S. No. 1, Size A, Washed Red Minnesota Norland potatoes, 
Size 2” to 314”, mostly 2” to 3”, at $3.65 per sack, delivered 
Philadelphia, Pennsylvania. The contract provided for delivery 
to World Wide Produce, Inc., Delaware Avenue and Jackson 
Street, Philadelphia, Pennsylvania, and also provided “Stock to 
be tight skinned with high color.” 


5. The contract was negotiated by broker Pope & Mooers, Inc., 
New York, New York, and a Confirmation of Sale was issued, 
copies of which were forwarded to complainant and Klein Pack- 
ing Co. 


6. Complainant shipped on August 19, 1964, from loading point 
in the State of Minnesota to World Wide Produce, Inc., at Phila- 
delphia, Pennsylvania, in car FHIX 40358, 500 sacks of U.S. No. 
1, Norland potatoes. 


7. Upon arrival of the potatoes at destination, Klein Packing 
Co. called for a Federal inspection of the potatoes. This inspec- 
tion was made at 1:10 p.m., August 24, 1964, and disclosed the 
following: 


“Size: Generally 2 inches to 334 with 60% or more 21, 
inches or larger. Range 32 to 46%, average 37% over 3 
inches in diameter. Less than 1% under 2 inches. 


“Quality: Most potatoes with practically no skinning, many 
potatoes (25 to 45%) slightly to moderately skinned, fairly 
well to well shaped, clean, fairly bright in appearance. Grade 
defects within tolerance.” 


8. Klein Packing Co. complained to the broker, Pope & Mooers, 
Inc., that the potatoes failed to meet contract requirements. The 
broker discussed this complaint with complainant’s Mr. Higgins 
by telephone who offered to adjust the price to $3 per sack, de- 
livered. Respondent Klein Packing Co. accepted the offered ad- 
justment and unloaded the potatoes. 


9. Respondent Klein Packing Co. remitted to complainant on 
the basis of $3 per sack, delivered Philadelphia, Pennsylvania, 
less freight and icing charges of $611.92 paid by this respondent, 
or a total amount of $888.08. 


10. The formal complaint was filed December 7, 1964, which 
was within 9 months after accrual of the alleged cause of action 
herein. 
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CONCLUSIONS 


Complainant alleges that the price originally agreed upon was 
$3.75 per 100-pound sack, delivered. Both respondents aver that 
the original price was $3.65 per sack, delivered. The Confirmation 
of Sale issued by the broker and forwarded to complainant and 
Klein Packing Co. showed $3.65 per sack as the price, and there 
is no indication that either the seller or the buyer made any pro- 
test concerning the price stated in the Confirmation. 


This argument is immaterial, however, because a preponderance 
of the evidence before us is to the effect that, after arrival of 
the potatoes, the seller and the buyer agreed on an adjustment 
of the price to $3 per sack, delivered Philadelphia. 


Since respondent Klein Packing Co. has remitted to complainant 
in full on the basis of the new agreement, it is concluded that 
Klein Packing Co. is not indebted to complainant in any additional 
amount. The complaint as to this respondent should be dismissed. 


The complaint filed herein fails to state any cause of action 
against respondent Pope & Mooers, Inc., and the complaint as to 
this respondent should also be dismissed. 


ORDER 


The complaint as to both respondents is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 10,182) 


BEN LITOWICH & SON v. BUCK’s TOMATO Co., INC. PACA Docket 
No. 9415. Decided October 21, 1965. 


Bankruptcy—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $3,994.05 which is alleged to 
be the unpaid balance of the purchase price of two truckloads of 
vegetables sold and delivered to respondent. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy 
of the report of investigation was also served upon complainant. 
Respondent filed an answer denying the allegations contained in 
the formal complaint and requesting an oral hearing. 


The records of the Department reveal that an involuntary peti- 
tion in bankruptcy was filed against respondent on March 15, 1965, 
in the United States District Court for the Eastern District of 
Louisiana, with respondent being adjudicated a bankrupt on 
April 20, 1965, and with the first meeting of creditors being held 
on June 3, 1965. Complainant is listed as a creditor in respond- 
ent’s bankruptcy schedule in the total amount of $6,494.05, which 
is the total of the f.o.b. purchase prices of the two loads of 
vegetables involved in this proceeding, with respondent apparent- 
ly taking no credit for the $2,500 which it has paid complainant 
in connection with these transactions. 


While bankruptcy proceedings do not, merely by virtue of 
their maintenance, terminate an action already pending in a 
non-bankruptcy tribunal, to which the bankrupt is a party, it is 
within the discretion of the Department whether or not to pro- 
ceed further with a reparation proceeding under such circum- 
stances. Gehl’s Guernsey Farms, Inc. v. Midfield Packers, et al, 
8 A.D. 187. Although complainant has requested that the matter 
be held in abeyance until further notice, it appears that no useful 
purpose would be served by so doing. Accordingly, the complaint 
is hereby dismissed, without prejudice. 


Copies hereof shall be served upon the parties. 


(No. 10,183) 


K. & M. PoTATo Co. v. H. I. BAERNSTEIN & Co. PACA Docket 
No. 9559. Decided October 21, 1965. 


Weight specifications—“Trade practice’”—Adjustment—Novation 


Where respondent-buyer failed to establish a trade practice with respect 
to the weight range of potatoes purchased and a new agreement with 
price adjustment on second load was to cover all deficiencies in the load, 
respondent liable for balance of agreed-upon adjusted prices. 


Complainant and respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Timely complaints were filed in which complainant seeks repara- 
tion against respondent in connection with two shipments of 
potatoes in interstate commerce. 


Copies of the formal complaints were served upon respondent 
and a copy of the Department’s report of investigation was served 
upon each party. Respondent filed a separate answer to each 
complaint. Since the amount involved in both complaints does 
not exceed $1,500, the issues are submitted under the shortened 
procedure provided in the rules of practice (7 CFR 47.20). Pur- 
suant to such procedures, complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed 
a brief. 


FINDINGS OF FACT 
1. Complainant is an individual, Jake K. Kroeker, doing busi- 
ness as K. & M. Potato Co., whose address is P. O. Box 835, 
Shafter, California. 


2. Respondent is an individual, H. I. Baernstein, doing business 
as H. I. Baernstein & Co., whose address is 3100 Produce Row, 
Houston, Texas. At the time of the transactions involved herein, 
respondent was licensed under the act. 

3. On or about June 14, 1963, in the course of interstate com- 
merce, complainant sold to respondent one carload of washed 
California White Rose potatoes, delivered Houston, Texas, as 
follows: 


Price 
Quantity Quality and Size Brand Per Cwt 

75 50-pound cartons U.S. No. 1 80 count Hawk $4.45 
75 50-pound cartons U.S. No. 1 70 count Hawk 4.45 
17 100-pound sacks U.S. No. 1, Size A Diamond K 2.85 
71 100-pound sacks U.S. No. 1, Size A White Chief 2.85 
24 100-pound sacks U.S. No. 1 Bakers, 10 oz. Big Boy 2.95 
84 100-pound sacks U.S. No. 2 Bakers, 10 oz. Lucky 7 2.60 
210 100-pound sacks U.S. No. 2, Size A Top Two 2.35 


4. On June 21 complainant shipped a carload of potatoes from 
California to respondent in Houston, Texas, in car FHIX 41433. 
The quantities were those agreed upon except that there were 70 
sacks of White Chief brand, 184 sacks of Lucky 7 brand and 110 
sacks of Top Two brand. 
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5. On or before June 27, the shipment arrived at Houston and 
was unloaded by respondent. On June 27, a Federal inspection 
was made at respondent’s request of 100 sacks of the Lucky 7 
brand potatoes at respondent’s place of business. The resulting 
inspection certificate reads as follows: 


“Size: From 9 to 14%, average 12% under 10 ounces, gen- 
erally ranging to 20 ounces. 


“Quality: Generally practically no skinning, clean and mostly 
fairly well to well shaped, some misshapen. Grade defects 
affecting U.S. No. 2 within tolerance. 


“Condition: Firm. No soft rot. 


“Grade: U.S. No. 2, but fails to meet requirements of 10 
ounces minimum account undersize. 


“Remarks: Inspection made on basis U.S. No. 2, 10 ounces 
minimum at applicant’s request; he states unloaded from 
car FHIX 41433.” 


6. At respondent’s request a Federal inspection was made of 
the 70 and 80 count cartons at 10:15 a.m., July 1, and the result- 
ing inspection certificate reads: 


“Size: Lot stamped ‘Aprox 70’: Conforms to count as 
marked. From 24 to 30%, average approximately 25% over 
12 ounces. From 12 to 22%, average approximately 15% 
under 10 ounces. Lot stamped ‘Approx 80’: Conforms to 
count as marked. From 48 to 60%, average approximately 
55% over 10 ounces. Average 5% under 8 ounces. 


“Remarks: Inspection and certificate restricted to size only 
at applicant’s request; and at his request inspection based 
on 10 to 12 ounces (lot stamped ‘Approx 70’) and 8 to 10 
ounces (lot stamped ‘Approx 80.’).” 


7. On July 1, in a telephone conversation with respondent, 
complainant granted a reduction of 25 cents per sack on the 184 
sacks of “Lucky 7” brand potatoes because they were undersize. 
Complainant also authorized respondent to deduct the cost of this 
inspection, namely $12, from the final settlement. 


8. The adjusted purchase price of the potatoes shipped is 
$1,331.40. In October 1963 respondent rendered to complainant 
an account sales on car FHIX 41433, showing the amount due 
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complainant to be $563.52. Respondent has paid this amount to 
complainant and has paid to the carrier $576.21 for freight 
charges in connection with this car. Respondent has failed to 
pay the balance of $191.67 due complainant on this shipment. 


9. On or about July 17, 1963, in the course of interstate com- 
merce, complainant sold to respondent one carload of washed 
California Long White potatoes, Diamond K brand, for a total 
price of $2,574, delivered Houston, Texas, as follows: 


Per Cwt 
Quantity Quality and Size Price 
150 50-pound cartons U.S. No. 1 60 count $5.85 
300 50-pound cartons U.S. No. 1 80 count 5.85 
150 50-pound cartons U.S. No. 1 90 count 4.85 
180 100-pound sacks U.S. No. 1, Size A 4.55 


10. The potatoes called for by the contract were shipped by 
complainant on July 20, in car ART 26016 to Houston, Texas, 
under a closed bill of lading bearing the notation “Advise H. 
Baernstein,” and attached to a draft upon respondent. 


11. On July 26, car ART 26016 arrived in Houston, Texas. 
Respondent obtained a Federal inspection of the car at 1:20 p.m. 
on July 29 which reads, in relevant part, as follows: 


“Grade: Carton lot stamped ‘80 Count Approzx.’: Meets 
quality requirement but fails to grade U.S. No. 1, 9 ounces 
minimum only account condition, fails to meet requirements 
of 11 ounces maximum account oversize. Carton lot stamped 
‘90 Count Approx.’: U.S. No. 1, 8 ounces minimum, 10 ounces 
maximum. Sack lot: U.S. No. 1, 2 inches minimum, Size A. 


“Remarks: Inspection and certificate restricted to produce 
in 3 upper layers of load. Inspection made on basis 8 to 10 
ounces on cartons stamped ‘90 Count Approx.’ and 9 to 11 
ounces on cartons stamped ‘80 Count Approx.” at applicant’s 
request.” 


12. On July 29, upon request of respondent, complainant re- 
leased the car to respondent without payment of the sight draft, 
and made an allowance to respondent of 35 cents per sack on the 
180 sacks, or $63. 


18. Federal inspection of the 150 60-count eartons was made on 
August 2. The certificate states “Fails to grade U.S. No. 1, 60 
count account grade defects. Fails to meet requirements of ap- 
proximately 12 to 14 ounces as marked, account oversize.” 


L to 
ght 
| to 


m- 
ned 
tal 





K. & M. POTATO v. BAERNSTEIN 1385 
Cite as 24 A.D. 1381 


14. The contract price of $2,574, minus the agreed allowance of 
$63, amounts to $2,511. On August 14, 1963, respondent paid the 
carrier the freight charges of $591.79. In December 1963, com- 
plainant received respondent’s check in the amount of $1,504.49, 
together with an accounting showing the potatoes sold for gross 
proceeds of $2,185.50 and expenses of $681.01. 


15. The two complaints involved herein were filed informally 
on November 8, 1963, which was within 9 months after the ac- 
crual of the respective causes of action. 


CONCLUSIONS 


One of respondent’s contentions is that he was merely the broker 
in the two transactions involved herein. Complainant denied this 
contention and stated that he sold and respondent purchased the 
two loads of potatoes. Complainant’s invoices dated June 21 and 
July 20, 1963, show respondent as the buyer. While respondent 
prepared and sent to complainant a broker’s standard memoran- 
dum of sale on both transactions, respondent is shown as the 
buyer in both instances. It is concluded that both loads were sold 
to respondent on a delivered basis. 


As to the first load in car FHIX 41433, there is no dispute that 
complainant granted respondent an allowance of $46 on 184 sacks 
of Lucky 7 brand potatoes because of decay and agreed to reim- 
burse respondent for the cost of the Federal inspection on June 
27 of $12. Respondent contended that the potatoes in the 70 and 
80 count cartons did not weigh 10 to 12 ounces and 8 to 10 ounces, 
respectively, as required by trade practice. No convincing evi- 
dence of such a trade practice was submitted. Neither the invoice 
nor the memorandum of sale specifies any weight range for these 
potatoes. The United States Standards for Potatoes (7 CFR 
51.1546 et seq.), provides that size may be specified in connection 
with the grade in terms of number of potatoes, weight, or 
diameter. Respondent had the burden of proving by a preponder- 
ance of the evidence the claimed trade practice. We conclude that 
respondent has failed to sustain this burden. 


The purchase price of tne first load shipped is $1,389.40. From 
this figure should be deducted the agreed allowance of $46, the 
cost of the Federal inspection paid by respondent of $12, the 
freight -#arges of $576.21 paid by respondent to the carrier, and 
th- sum of $563.52 paid by respondent to complainant, or a total 
of $1,197.73. This leaves a balance due complainant of $191.67. 
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As to the second transaction, respondent contended in his 
answer that the contract called for 150 cartons of 70 count and 
not 60 count. Respondent’s memorandum of July 22 showed 150 
cartons of 70 count. Complainant contended that the contract was 
for 60 count and his invoice dated July 20, 1963, so stated. During 
the investigation of this transaction by the Department on 
November 18 and 19, 1963, it does not appear that respondent 
contended the contract called for 70 count rather than 60 count. 
On the basis of the evidence we conclude that the contract was 
for 150 cartons of 60 count. 

Complainant alleged that on July 29, 1963. at approximately 
2:30 p.m., respondent complained of the condition of the load in 
general and requested an allowance and release of the car to him 
on open account. Complainant further alleged that the parties 
entered into a new agreement whereby complainant agreed to 
release the car open to respondent in return for respondent’s 
promise to pay an adjusted price of $4.20 per sack for the 180 
sacks of U.S. No. 1, Size A potatoes and $5.85 per cwt. for the 
600 cartons. Respondent admitted that he asked for and received 
a release of the car and that he guaranteed payment of $4.20 per 
. sack for the U.S. No. 1, Size A, potatoes although these potatoes 
were satisfactory. However, it is respondent’s position that this 
release took place on July 28, prior to the Federal inspection, 
and that he was not aware of the quality or weight of the potatoes 
in cartons because only the sacks in the center of the car were 
available for inspection. Respondent alleged that, as shown by 
the Federal inspection, the potatoes in the 80 and 90 count cartons 
did not weigh 9 to 11 ounces and 8 to 10 ounces, respectively, as 
required by trade practice, and the 80-count cartons were not 
U.S. No. 1 and the 60-count cartons were not U.S. No. 1 grade or 
“Approx. 12-14 oz” as stamped on the cartons. 

This car was shipped to respondent on an advise billing with 
sight draft attached. Complainant submitted in evidence a copy 
of the carrier’s diversion order showing that the carrier received 
complainant’s authorization to divert the car open to respondent 
at 2:45 p.m., July 29. This was more than 3 hours after respond- 
ent had obtained the Federal inspection. It is not clear whether 
complainant was informed of this inspection. Respondent has 
not stated why the Federal inspection on July 29 did not cover 
the 60-count cartons. It is our conclusion that the parties intended 
the new agreement to cover all of the deficiencies in the ivad and, 
therefore, respondent was foreclosed thereafter from claiming 
any further breach on complainant’s part. 
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The adjusted price of the potatoes shipped in ART 26016 is 
$2,511. Respondent paid the carrier the freight charges of 
$591.79 and paid complainant $1,504.49, or a total of $2,096.28. 
Complainant in his complaint has allowed respondent for expenses 
paid for extra icing and switching on July 28 of $12.74, the cost 
of Federal inspection of $12, and the cost of $8 for obliterating 
incorrect grade and size marks on the 60-count cartons. Deduct- 
ing these sums from the adjusted price leaves a balance due 
complainant of $381.98. 

The failure of respondent to pay to complainant the sum of 
$191.67 on FHIX 41433 and $381.98 on ART 26016 is in violation 
of section 2 of the act. Reparation should be awarded complainant 
in the total amount of $573.65, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $573.65, with interest thereon 
at the rate of 5 percent per annum from September 1, 1963, until 


paid. 
Copies of this order shall be served upon the parties. 


(No. 10,184) 


VALLEY PACKING COMPANY v. JULIUS A. VETTER & SON. PACA 
Docket No. 9783. Decided October 21, 1965. 


Novation—Condition on arrival—Damages 


Where new agreement for handling lettuce on consignment basis was not 
contingent upon temperature of produce on arrival, respondent entitled 
to payment for services and deficit expenditures. 


Mr. T. C. Curry, Bureau of Service, Salinas, Calif., for complainant. 
Seiller & Seiller, Louisville, Ky., for respondent. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thumas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 1387 


1388 





reparation against respondent in connection with a transaction 
involving a shipment of lettuce in interstate commerce. 


A copy of the formal complaint was served on respondent, and 
a copy of the Department’s report of investigation was served on 
each party. Respondent filed an answer and a counterclaim, to 
which no reply was filed. Since the amount involved, either in 
the complaint or in the counterclaim, does not exceed $1,500, the 
issues are submitted under the shortened procedure provided in 
the rules of practice (7 CFR 47.20). Pursuant to such procedure 
each party was given an opportunity to submit further evidence, 
though none was offered. A brief was filed by complainant and 
by respondent. After the close of the evidence, complainant filed 
a petition to reopen, and respondent filed an answer thereto. The 
Presiding Officer denied this petition. 


FINDINGS OF FACT 


1. Complainant, Valley Packing Company, is a corporation 
whose address is P.O. Box 2157, Salinas, California. At the time 
of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent is a partnership composed of Julius Augustine 
Vetter, Jr. and William David Vetter, doing business as Julius 
A. Vetter & Son, whose address is 27 Produce Terminal, Louis- 
ville, Kentucky. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about July 3, 1964, in the course of interstate com- 
merce, complainant sold to respondent 704 cartons of 2-dozen 
size, Valley Gold Brand lettuce at $1.25 per carton, f.o.b. shipping 
point, plus cooling charges of 16 cents per carton, or a total 
contract price of $992.64. 


4. The contract was negotiated by Johnny O’Grady Co., a 
brokerage firm located in Salinas, California, who acted as agent 
for respondent in negotiating the sale. 

5. On or about July 3, 1964, complainant shipped the lettuce 
from Salinas, California to respondent at Louisville, Kentucky, 
in car FHIX 40757. The car arrived at Louisville on July 9, 1964, 
at 2:15 p.m. 

6. At respondent’s request a Federal inspection of the letvuca 
was made at 11:45 a.m. on July 10, 1964, restricted to the produce 
in two accessible stacks each side of the doorway. The inspection 
certificate reads, in part, as follows: 
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“Temperature of product: DOORWAY: Top 50° F., Bottom 
45° F. 


“Size: Fairly uniform sizing. 


“Quality: Generally clean, fairly well trimmed wrapper 
leaves good green color. Average approximately 100% hard 
and firm heads. Grade defects average 3% consisting chiefly 
of broken midribs. 


“Condition: Heads generally fresh and crisp. In most 

samples none in some 1 to 2 heads per carton, average 3% 

damaged by Tipburn. In most samples 1 to 3 heads per 
carton, in some none, average 6% decay. Bacterial Soft Rot 

mostly in early, some in advanced stages affecting compact 
portion of head. 


“Grade: Meets requirements but now fails to grade U.S. No. 1, 
100% hard and firm heads account condition.” 


7. On July 10, complainant was advised, through the broker 
Johnny O’Grady Co., of the results of this destination inspection. 
Based upon the inspection results regarding condition and quality, 
but without knowledge of the temperatures recorded, complainant 
agreed that respondent might handle the car for its account. The 
broker sent respondent the following telegram: 


“Reference FHIX 40757 shipper says handle for his account, 
do best possible, airmail Government inspection soons 
possible.” 


8. Respondent paid freight, demurrage, and icing charges of 
$884.08, but realized only a gross amount of $668.50 from sales 
of the lettuce, thus suffering a deficit of $215.58 on the trans- 
action. Respondent dumped 449 cartons of this lettuce after 
obtaining a Federal dumping certificate dated July 20. Respond- 
ent sent complainant a copy of the Federal inspection certificate 
on July 15 and an accounting dated July 22. Complainant has 
not received any part of the contract price from respondent, nor 
has complainant reimbursed respondent for its services and 
deficit expenditures. 


9. The formal complaint was filed February 26, 1965, which 
was within 9 months after accrual of the alleged cause of action 
herein. 
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CONCLUSIONS 


Complainant concedes that the shipment failed to conform to 
the “good delivery” standards for lettuce, in connection with 
f.o.b. contracts of purchase and sale, set forth in the regulations, 
7 CFR 46.44(a) (2). Complainant also states, in its informal 
complaint, which is incorporated in the report of investigation, 
that: “The broker advised the shipper of results of inspection 
but did not have the temperatures at the time. The shipper agreed 
that Vetter might handle the car for its account provided tem- 
peratures were normal and everything else in order.” It is com- 
plainant’s position that the temperatures disclosed by the Federal 
inspection on July 10 were abnormally high and, therefore, re- 
spondent is liable under the original contract. 


Respondent contends that the new agreement was not contin- 
gent on the temperatures of the lettuce subsequently disclosed by 
the Federal inspection certificate. It denied that the temperatures 
were abnormally high and stated that they were in line with 
other carloads of lettuce which arrived in Louisville at that time. 


On the basis of the evidence, including the broker’s telegram 
‘to respondent (Finding of Fact No. 7), it is concluded that the 
new agreement, whereby respondent was to handle the lettuce 
on a consignment basis, was not dependent on the temperatures 
of lettuce being normal on arrival. But even if the new agree- 
ment so provided, the temperatures disclosed by the Federal in- 
spection do not show that the transportation service and condi- 
tions were abnormal. Furthermore, it is noted that these tem- 
peratures were recorded more than 21 hours after arrival of 
the car. 


Respondent’s records of this transaction were examined by the 
Department’s investigator, and it is clearly established that re- 
spondent suffered a deficit of $215.58. In addition, respondent 
is entitled to be reimbursed the sum of $9 for the fee paid in 
connection with the dumping certificate, and to a commission of 
12 percent of the amount realized on its sales, namely, a com- 
mission of $80.22, for services in handling and selling the ship- 
ment. Complainant’s failure to pay respondent $304.80, for its 
services and deficit expenditures in connection with this trans- 
action, is in violation of section 2 of the act. Accordingly, the 
complaint should be dismissed, and respondent, on its counter- 
claim, should be awarded reparation in the amount of $304.80, 
with interest. 
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ORDER 
The complaint is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $304.80, with interest thereon 
at the rate of 5 percent per annum from September 1, 1964, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 10,185) 


WESTSIDE GROWERS & SHIPPERS, INC. v. MID-WEST FRUIT Co. 
PACA Docket No. 9661. Decided October 21, 1965. 


Petition for reconsideration dismissed 


As the order of August 25, 1965, is supported by the evidence and the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on August 25, 1965, awarding complainant 
reparation against respondent in the amount of $1,000. A copy 
of this order was served upon respondent on August 28, 1965. 
On September 7, 1965, and within the time allowed therefor, a 
petition for reconsideration was received from respondent in 
which respondent requested a reversal of the (prior) decision. 


Respondent contends that the decision and order of August 25, 
1965, “is unjust, unfair and [based on] unfounded facts.” Re- 
spondent continues by relating in its petition “a complete history 
of the transaction,” and stressing certain facts in the record upon 
which our prior decision was based. 


All of the facts referred to by respondent, including those 
which are emphasized in respondent’s petition, were carefully 
considered at the time of the issuance of our prior decision. Upon 
a reconsideration of the facts presented and of the order of 
August 25, 1965, we find that the order is supported by the 
evidence of record and by the law applicable thereto. Accordingly, 
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respondent’s petition for reconsideration is dismissed without 
prior service upon complainant, the order of August 25, 1965, 
is reinstated, and the reparation awarded in that order shall be 
paid within 30 days from the date of this order. 








Copies of this order shall be served upon the parties. 


(No. 10,186) 





















MUTUAL VEGETABLE SALES v. CUSUMANO Bros. Co. PACA Docket 
No. 9646. Decided October 22, 1965. 


Rejection with reasonable cause—Good delivery standards of lettuce— 
Dismissal 


Respondent’s rejection for failure of lettuce to meet good delivery standards 
in breach of suitable shipment warranty was with reasonable cause 
where complainant failed to prove abnormal transportation service and 
conditions. Respondent not entitled to recovery of deficit or commission 
not within contemplation of parties. 


Mr. T. C. Curry, Bureau of Service, Salinas, Calif., for complainant. 
Mr. Albert E. Ellenson, Ellenson Traffic Bureau, Detroit, Mich., for 
respondent. 
Mr. James V. Wright, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.) .A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
involving a carload of lettuce in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy 
of the report of investigation was also served upon complainant. 
Respondent filed an answer and counterclaim, denying liability 
to respondent in connection with this transaction, and requesting 
reparation from complainant in connection with the deficit which 
resulted from the resale of the lettuce. 


Since the amount of damages claimed, either in the complaint 
or in the counterclaim, does not exceed $1,500, the evidence is 
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submitted under the shortened procedure provided in the rules 
of practice (7 CFR 47.20). Pursuant to this procedure, com- 
plainant filed an opening statement and respondent filed an 
answering statement. Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mutual Vegetable Sales, is a corporation whose 
address is P. O. Box 1996, Salinas, California. At the time of the 
transaction involved herein, complainant was licensed under the 
act. 


2. Respondent is a partnership composed of Salvatore John 
Cusumano, Dominic Anthony Cusumano, Jr., and Frank Anthony 
Cusumano, doing business as Cusumano Bros. Co., whose address 
is 10570 Gratiot Avenue, Detroit, Michigan. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On May 20, 1964, in the course of interstate commerce, com- 
plainant sold to respondent one carload of California lettuce, U.S. 
No. 1 grade, 2-dozen size, Mr. Lettuce brand, at an agreed price 
of $1.50 per carton, f.o.b. Salinas, California, plus cooling charges 
of 16¢ per carton, or a total contract price of $1.66 per carton. 


4. The contract between the parties was negotiated by a broker, 
C. H. Robinson, Inc., which issued a Brokers Standard Memoran- 
dum of Sale on May 20, 1964. 


5. Complainant, on May 20, 1964, shipped from loading point 
in Salinas, California, to respondent at Detroit, Michigan, 780 
cartons of California lettuce, 2-dozen size, Mr. Lettuce brand, 
in car PFE 20344, which was an Ice Tempco Service car, with 
the carrier being instructed to maintain a thermostat setting of 
34° F. 


6. The carload of lettuce arrived in Detroit, Michigan, on May 
27, 1964, and was federally inspected at 2:55 on that same after- 
noon. The results of that inspection, in relevant part, are as 
follows: 


“Condition 

of equipment: Hatch covers closed, plugs in, approximately 
1 foot ice in bunker. Temperature control in 
operation. 
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“Products 
inspected: Iceberg type LETTUCE ... Applicant states 
780 cartons. 


x *e * 


“Temperature 
of product: At doorway top 47 degrees, bottom 46 degrees 
F. 


se Re * 


“Quality : . . . Grade defects average 6% chiefly 
broken midribs and mechanical damage. 


“Condition: ... Wrapper leaves: No decay. Head leaves: 
Average 4% damage by Tipburn. Average 
3% damage by Pink Rib. Decay most samples 
1 to 3 heads, many 4 to 7 heads, some none, 
average 10% Bacterial Soft Rot and/or 
Watery Soft Rot in various stages, mostly 
advanced. 


“Grade: Meets quality requirements but fails to grade 
U.S. No. 1, 81% hard or firm only account 
condition. 


“Remarks: Inspection and certificate restricted to pro- 
duct in the upper 2 layers “A” end and 
between doors and two stacks adjacent door- 
way “B” end of load.” 


7. Respondent, on the afternoon of May 27, sent complainant 
a telegram, wherein the results of the Federal inspection of the 
lettuce in car PFE 20344 were listed. Respondent concluded the 
telegram as follows: 


“REFUSING CAR BECAUSE OF ABNORMAL AMOUNT 
OF DECAY. PLEASE ARRANGE FOR DISPOSITION.” 


The following day, May 28, at 2:30 p.m., respondent again wired 
complainant, as follows: 


“CAR WILL NOT REALIZE FREIGHT. THEREFORE 
UNLESS YOU MAKE DISPOSITION TO MINIMIZE LOSS 
WE WILL ABANDON CAR TO CARRIER.” 


8. Complainant failed to give instructions to respondent re- 
garding disposition of the lettuce. Thereafter, on June 5, 1964, 
at 11:45 a.m., a Federal inspection for condition only was made 
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of the subject lettuce, which was then in respondent’s warehouse. 
The results of that inspection, in relevant part, are as follows: 


“Products 
inspected: Iceberg type LETTUCE ... Count 192 cartons. 


ck *e * 


“Condition: ... Head leaves: Average 7% damaged by Rib 
Discoloration. Average 6% damage by Tip- 
burn. Most samples 12 heads per carton to 
entire contents, some 5 heads average 62% 
decay Bacterial Soft and Watery Rot mostly 
advanced many early stages. 

Wrapper leaves: Green including most good 
green, many turning yellow to yellow. No decay 
on wrapper leaves only.” 


9. Respondent resold the lettuce and rendered an accounting 
to complainant dated June 18, 1964, as follows: 


No. Cartons Price Amount 
450 $1.50 $675.00 
140 1.25 175.00 
190 75.00 
780 $925.00 


Less: Freight $350.76 
Demurrage 25.00 
975.76 


Loss: $ 50.76 


10. The formal complaint was filed on September 24, 1964, 
which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSIONS 


The principal issue presented for our consideration in this 
case has to do with the grounds upon which respondent bases its 
rejection of the lettuce involved herein. Specifically, respondent 
contends that its rejection was with reasonable cause since the 
shipment, at contract destination, failed to meet the good delivery 
standards for lettuce, as set forth in section 46.44 of the Depart- 
ment’s regulations (7 CFR 46.44). Complainant does not deny 
that the subject lettuce failed to conform to these standards at 
contract destination, but takes the position that this does not 
constitute a defense available to respondent, since the lettuce 





1396 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 1392 


allegedly was handled under abnormal service and conditions in 
transit. Complainant, in this connection, introduces evidence to 
show that 6,400 pounds of ice was placed in the bunkers of car 
PFE 20344 at 8 p.m. on May 25, 1964, at Oakwood, Michigan, by 
the Wabash Railroad; that no other ice was added to the car by 
this carrier between that time and May 26, at 4:45 p.m. when 
car PFE 20344 was interchanged by the Wabash Railroad to the 
Detroit Terminal Railroad; that the Detroit Terminal Railroad 
has no facilities for icing; and that an inspection of car PFE 20344 
at respondent’s siding in Detroit at 2:55 p.m. on May 27 indicated 
that there was only about one foot of ice in the bunkers of the 
car at that time. Complainant in its brief argues that “the 
Perishable Tariff . . . requires the bunkers of refrigerator cars 
to be at least three-fourths full of ice when delivered at the 
station specified in the bill of lading.”’ Complainant further con- 
tends in its opening statement, in substance, that the carrier should 
have replenished the ice in car PFE 20344 between 8 p.m. on 
May 25, when the 6,400 pounds of ice was placed in the bunkers, 
and 4:45 p.m. on May 26, when the car was turned over to the 
Detroit Terminal Railroad, and that the carrier’s failure to do 
‘so resulted in the “abnormally high commodity temperatures” 
found at destination. 


Complainant has not introduced in evidence a copy of the 
“Perishable Tariff” mentioned above. We are therefore in no 
position to judge whether this tariff is applicable in this case, and 
if so, what effect its application would have. As to the actual 
performance of the carrier with respect to icing this car, it 
appears that ice was placed in the bunkers at every regular icing 
stop. It further appears that the carrier substantially complied 
with the scheduled movement of the car, and that the car, at 
most, was not more than a few hours late in arriving at contract 
destination. As to the temperatures found in the car at destina- 
tion, we are unable to agree with complainant’s contention that 
they were abnormally high. It perhaps would have been desirable 
for the temperatures to have been lower, but it is not unusual to 
find temperatures in lettuce to be in the mid-40’s in a car on 
arrival. On the whole, therefore, we are of the opinion that the 
evidence fails to establish that the subject lettuce was handled 
under abnormal service and conditions in transit, and conclude 
that the good delivery standards for lettuce are applicable to 
this transaction. In line with this conclusion, it is our further 
opinion that respondent’s rejection of the lettuce due to its failure 
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to meet the good delivery standards at destination was with 
reasonable cause, and it is so concluded. The complaint, therefore, 
should be dismissed. 


Respondent, in its counterclaim, has asked reparation of 
$245.76 in connection with the resale of the lettuce. This sum is 
made up of the $50.76 deficit resulting from the resale by respond- 
ent, plus handling charges of $195.00 on the 780 cartons, figured 
at 25¢ per carton, or a total of $245.76. 


If any award is to be made in this respect to respondent on 
this counterclaim, then it can only be on the ground that the 
deficit and the handling charge were within the contemplation 
of the parties. In view of respondent’s telegram of May 28, it 
obviously cannot be held that complainant contemplated anything 
other than that the shipment would be abandoned to the carrier. 
We conclude, therefore, that respondent’s counterclaim should be 
dismissed. 


ORDER 
The complaint is dismissed. 
The counterclaim is dismissed. 


Copies of this order shall be served on the parties. 


(No. 10,187) 


MELVIN W. BRIGHT PRODUCE v. JANIE’S POTATO CHIPS. PACA 
Docket No. 9732. Decided October 26, 1965. 


Failure to establish warranty—Potatoes for chipping—Acceptance— 
Liability 
Where respondent accepted shipment and failed to establish warranty that 
potatoes were to be of chipping quality, respondent liable for purchase 
price. 
Mr. Russell W. Twiford, Elizabeth City, N. C., for complainant. 


Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the sum of $825 in connection 
with a transaction involving one lot of potatoes in interstate 
commerce. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent. A copy of the report of investigation was also 
served upon complainant. Respondent filed an answer to the 
formal complaint wherein she admitted liability to complainant 
for 42 sacks of the potatoes involved herein, but denied liability 
as to the balance. 


Since the amount of damages claimed in the complaint does 
not exceed $1,500, the parties were given the opportunity of 
submitting evidence under the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20). Despite 
such opportunity, however, neither party submitted any evidence 
‘under this procedure. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Melvin W. Bright, doing busi- 
ness as Melvin W. Bright Produce, whose address is Route 4, 
Box 309, Elizabeth City, North Carolina. 


2. Respondent is an individual, Jane Tate Brown, doing busi- 
ness as Janie’s Potato Chips, whose address is 721 S.W. Second 
Avenue, Miami, Florida. At the time of the transaction involved 
herein, respondent was not licensed but was subject to license 
under the act. 


3. On July 6, 1964, in the course of interstate commerce, com- 
plainant sold to respondent, through a broker, J. M. Elliott, 
Jupiter, Florida, 150 100-pound sacks of Pungo potatoes, U.S. 
No. 1 grade, Size A, at an agreed price of $5.50 per sack, or a 
total of $825.00, delivered Miami, Florida. 


4. On July 6, 1964, complainant shipped from Elizabeth City, 
North Carolina, to respondent at Miami, Florida, potatoes 
meeting contract requirements. The potatoes arrived at contract 
destination in Miami on or about July 8 and were unloaded and 
accepted by respondent. 
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5. No payment has been made to complainant in connection 
with respondent’s purchase of the 150 sacks of potatoes on July 
6, 1964. 


6. The formal complaint was filed on December 14, 1964, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Complainant, in his formal complaint, has set forth a trans- 
action with respondent which took place on June 16, 1964, in- 
volving the sale to respondent of a hundred 100-pound sacks of 
potatoes at an agreed price of $356.25 f.0.b. Elizabeth City, North 
Carolina. Respondent admits that she received from complainant 
potatoes meeting the requirements of this contract, while com- 
plainant, in turn, admits that he has received from respondent 
$356.25, or the agreed contract price of this lot of potatoes. In 
view of these admissions of the respective parties, we conclude 
that complainant has failed to state a cause of action in con- 
nection with the transaction of June 16, 1964, and that so much 
of the complaint as deals with this transaction should be dismissed. 


Respondent’s acceptance of the 150 sacks of potatoes purchased 
on July 6 is undisputed. Accordingly, respondent became liable 
to complainant for the agreed purchase price thereof, less provable 
damages resulting from any breach of warranty by complainant. 
The burden of proof with respect to the warranty, the breach, 
and the resulting damages rests upon respondent. Lake of the 
Woods v. Consolidated Potato Service, 24 A.D. 1006. 


Respondent does not allege that complainant breached any 
express warranty in connection with the shipment involved herein. 
In her answer, however, respondent appears to be alleging that 
there was an implied warranty by complainant that the potatoes 
would be suitable for the particular purpose of chipping, and that 
this warranty was breached by complainant. The relevant 
language in respondent’s answer to which we refer is as follows: 


“Mr. Elliott knows all potatoes purchased by me are to be of 
chipping quality. 


“ . . The potatoes were tested on arrival for chipping and 
found to be unsatisfactory.” 
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We have held that no implied warranty of suitability in a 
sale of merchandise arises except where the seller is informed 
expressly or by implication, of the purpose for which the com- 
modity was purchased and the buyer relies upon the seller’s 
skill or judgment in making the purchase. Western Wholesale 
Produce v. Acme Potato Chip Co., 17 A.D. 1171. Respondent 
does not contend that she expressly told either complainant or 
the broker that the subject potatoes were to have been utilized 
in the manufacture of chips. While she alleges in her answer 
that the broker knew “all potatoes purchased” by her were to be 
of chipping quality, respondent has introduced no supporting 
evidence to substantiate this claim, or to show such knowledge 
on the part of complainant. We cannot impute such knowledge to 
complainant merely because respondent is a potato chip company, 
for it is possible that respondent-buyer could have had other 
uses for potatoes. Furthermore, respondent’s real objection to 
the tubers appears to be based, not on the fact that they would 
not chip, but that they resulted in chips of a color darker than 
that preferred by her customers. 


Having accepted the shipment of potatoes and having failed 
‘to establish any breach of contract on the part of complainant, 
with resulting damages, respondent is liable to complainant for 
the delivered purchase price of $825. Respondent’s failure to 
pay this amount to complainant is in violation of section 2 of 
the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $825, with interest thereon at 
the rate of 5 percent per annum from August 1, 1964, until paid. 


Copies hereof shall be served on the parties. 


(No. 10,188) 
RALPH M. KovEL & ASSOCIATES INC. v. THE J. D. HAMILTON FRUIT 
Co. PACA Docket No. 9696. Decided October 26, 1965. 


Failure to pay brokerage—Complaint timely filed—Counterclaim 
dismissed 


Where informal complaint for unpaid brokerage timely filed, respondent 
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liable therefor and counterclaim based on failure to perform properly 
duty as broker dismissed for failure to establish damages or injury. 


Complainant and respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $769.47, alleged 
to be the unpaid brokerage due complainant in connection with 
transactions involving potatoes shipped in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation, as well as a supplemental report of in- 
vestigation, were served upon respondent, and respondent filed 
an answer denying liability and asserting a counterclaim in the 
amount of $1,000. Complainant filed a reply to the counterclaim 
denying liability. Copies of the report of investigation and the 
supplemental report of investigation were also served upon com- 
plainant. Since the amount involved, either in the complaint 
or in the counterclaim, does not exceed $1500, the issues are 
submitted under the shortened procedure provided in the Rules 
of Practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant was given an opportunity to submit additional evidence 
in the form of an opening statement, but complainant did not 
submit such a statement. Respondent filed an answering state- 
ment, and complainant filed a statement in reply. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ralph M. Kovel & Associates Inc., is a cor- 
poration whose address is 3974 Lansdale Road, Cleveland, Ohio. 
At the time of these transactions, complainant was licensed 
under the Act. 


2. Respondent, The J. D. Hamilton Fruit Co., is a corporation 
whose address is P. O. Box 1019, Wenatchee, Washington, and/or 
2090 Sycamore Road, Wasco, California. At the time of these 
transactions, respondent was licensed under the Act. 
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3. During the period beginning on or about June 12, 1963, 
through and including July 22, 1964, complainant, acting as 
broker for respondent, negoiated the sale of 22 carloads of 
potatoes to various purchasers for shipment from the States of 
Washington and California to points east of the Mississippi 
River. 


4. The agreed brokerage due complainant in connection with 
these transactions is $1,011, of which $424.53 has been paid. 


5. An informal complaint was filed on July 29, 1964, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


A preponderance of the evidence of record discloses that a 
broker-principal relationship existed between complainant and 
respondent from early June 1963 to the latter part of July 1964, 
and that some 22 transactions were negotiated by complainant 
in respondent’s behalf, for which complainant was entitled to 
brokerage from respondent. In its answer, respondent denied 
several of the transactions alleged in the complaint, contending 
_some were duplications of other transactions listed in complain- 
ant’s claim. Complainant conceded errors or duplications in- 
volving four transactions for which brokerage was claimed in 
the amount of $183, but contended that complainant had not 
previously been notified of such errors or duplications. Com- 
plainant withdrew its claim for brokerage covering the four 
shipments and stated that $586.47 remains due and unpaid. 


Respondent alleges in its answer that complainant failed to 
file a timely complaint with respect to all of the transactions in 
1963. According to complainant, respondent’s brokerage account 
was a “running” account. The evidence shows that respondent 
authorized complainant to credit the payment of $424.53 against 
the oldest accounts. The total brokerage for 1963 claimed by com- 
plainant, after withdrawing its claim for $183 on four trans- 
actions, amounts to $511. In applying the credit of $424.53 to 
this amount, the unpaid portion of the brokerage due on the 
1963 transactions is $86.47. The regulations provide that pay- 
ment of brokerage earned and other expenses in connection with 
produce purchased or sold shall be made within 10 days after 
the day on which the broker’s invoice is received by the prin- 
cipal. 7 CFR 46.2 (aa) (4). Although complainant did not mail 
invoices for its earned brokerage, notification and demand was 
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given respondent at various times by letter. In a letter lated 
November 25, 1963, new brokerage claims in connection with 
car MDT 9295 and car ART 28343 totalling $90 are made. Com- 
plainant’s informal complaint was filed within 9 months from 
the time respondent received these requests for payment. Thus, 
the remaining unpaid balance of $86.47 on the 1963 transactions 
comes within the statutory period. 


Respondent’s counterclaim is based upon an alleged mishandling 
by complainant of a carload of potatoes sold and shipped in 
SFRD 14095 to S. M. Flickinger Company, Buffalo, New York. 
Respondent contends that complainant failed to confirm the 
correct price to Flickinger, and that the shipment was refused 
by Flickinger upon arrival, whereupon complainant, with no 
authority from respondent, diverted the car to Economy Whole- 
sale Co., Worcester, Massachusetts; that respondent has never 
received payment for this shipment; that the original shipper, 
K & M Potato Co., has refused payment of respondent’s brokerage 
and complainant’s brokerage totalling $90; and that respondent 
has been “subjected and exposed to possible legal and/or PACA 
action ... to recover the value of said car from respondent, which 
action would in the very least give rise to attorneys’ fees in the 
defense of same, amounting to at least $1,000.00.” Complainant 
denies that it acted improperly in connection with this trans- 
action and contends that its handling of the shipment was in 
accordance with respondent’s authorization. 


The burden of proof rests upon respondent to establish the 
damages claimed in its counterclaim. We find respondent has 
failed to sustain that burden. Even though a specific amount 
is claimed as brokerage allegedly due respondent and complain- 
ant in connection with the K & M shipment, respondent has 
not shown what part of such brokerage is due respondent. Futher- 
more, the report of investigation shows that, although respond- 
ent claims car SFRD 14095 containing 450 sacks of potatoes 
was shipped to S. M. Flickinger Co. on July 15, 1964, complain- 
ant’s records show SFRD 14095 was shipped direct to Economy 
Produce on July 15, 1964, and the only record complainant has 
showing a sale to Flickinger was a sale of 450 bags of potatoes 
in car SFRD 7045 on July 24, 1964. In addition, with respect 
to the alleged legal or PACA action, respondent has not shown 
that it has in fact sustained any damage as a result of any such 
action. We conclude, therefore, that respondent’s counterclaim 
should be dismissed. 
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The amount originally claimed by complainant as unpaid 
brokerage due from respondent was $1,194. Crediting against 
this amount the $424.53 received by complainant in payment 
of potatoes shipped in car ART 283438, which was authorized by 
respondent, reduces complainant’s claim to $769.47. Deducting 
from this balance commissions claimed in a total amount of $183 
on four disputed transactions, which complainant conceded to 
respondent, leaves a balance of $586.47 remaining due and owing 
complainant from respondent. Respondent’s failure to pay this 
amount promptly to complainant was and is in violation of Section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $586.47, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $586.47, with interest thereon 
at the rate of 5 percent per annum from August 1, 1964, until 
paid. 

The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,189) 


LEEF-BRANDT Co., INC. v. S. C. PRODUCE Co., INc. PACA Docket 
No. 9770. Decided October 29, 1965. 


Acceptance—Liability 


Where respondent purchased and accepted shipments of perishable agricul- 
tural commodities and failed to establish that amount due was less than 
that claimed by seller, it is liable for the full amount claimed by seller. 


Mr. Joe L. Leef, New York, N. Y., for complainant. 
Mr. Edward Rubinstein, Passaic, N. J., for respondent. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
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tion against respondent in connection with shipments of perish- 
able agricultural commodities in interstate commerce. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of this 
report was also served upon complainant. Respondent filed an 
answer. Since the amount claimed is less than $1,500, the issues 
are submitted under the shortened procedure provided in the 
rules of practice (7 CFR 47.20). Pursuant to such procedure, 
complainant filed an opening statement and respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Leef-Brandt Co., Inc., whose 
address is 306 Washington Street, New York, New York. 


2. Respondent is a corporation, S. C. Produce Co., Inc., whose 
address is 36 First Street, Passaic, New Jersey. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. On or about November 30, 1964, and December 3, 4, 7, 8, 10, 
11, 14 and 15, 1964, contemplating shipment from the State of 
New York to the State of New Jersey, complainant sold to re- 
spondent various quantities of leeks, yams, corn, celery, squash, 
cabbage, peppers, beans, eggplant, and green sweet potatoes for 
a total purchase price of $551.75. The commodities were delivered 
to and accepted by respondent. 


4. Respondent has not paid any of the purchase prices, although 
it remitted its check in the amount of $127.50 to complainant as 
a 25% payment on account of its indebtedness to complainant. 
This offer was rejected by complainant. 


5. The formal complaint was filed on January 21, 1965, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Complainant has submitted into evidence its statement of ac- 
count regarding the transactions involved. The Department’s 
report of investigation contains a letter from counsel for respond- 
ent, which letter is incorporated by reference into respondent’s 
sworn answer. The letter states that “S. C. Produce Co., Inc. 
does not deny its indebtedness to Leef-Brandt Co., Inc., in sub- 
stantially the sum claimed to be due.” Thus the answer, in sub- 
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stance, admits all the material allegations of fact contained in the 
complaint. Respondent alleges that $127.50 is 25% of its in- 
debtedness, thus, in effect alleging that the amount due is $510 
rather than the $551.75 claimed by complainant. 


Respondent makes no issue with respect to the agreed purchase 
price of any particular commodity delivered to it, nor does re- 
spondent give any reason for disputing the correctness of the 
amount alleged due by complainant. Under these circumstances 
we conclude that the amount due to complainant is $551.75. Re- 
spondent’s failure to pay this amount to complainant is in viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation in the amount of $551.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $551.75 with interest thereon 
at the rate of 5 percent per annum from January 1, 1965, until 
paid. 

The facts and circumstances as set forth shall be published. 


Copies of this order shall be served upon the parties. 


(No. 10,190) 


TRI-COUNTY PRODUCE DISTRIBUTORS, INC. v. C. J. GOODSELL. 
PACA Docket No. 9860. Decided October 29, 1965. 


Undisputed amount 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was timely filed in which complainant 
seeks reparation against respondent in the sum of $3,099.20 in 
connection with transactions involving two truckloads of pota- 
toes in interstate commerce. Subsequent to the filing of the formal 
complaint, however, respondent paid complainant $300 in con- 
nection with the transactions involved herein, thus reducing the 
amount of complainant’s claim to $2,799.20. 
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A copy of the formal complaint was served upon respondent, 
who filed an answer thereto, in substance admitting liability to 
complainant in the sum of $2,505. 


It is provided, in section 7(a) of the act (7 U.S.C. 499g), in 
part as follows: 


“* * * Tf, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary * * * may issue an order 
directing the respondent to pay to the complainant the un- 


disputed amount on or before the date fixed in the order 
* * & 9? 


Accordingly, under authority of the statute quoted above, respond- 
ent shall pay to complainant, as an undisputed amount, $2,505. 
Payment in this amount shall be made within 30 days from the 
date of this order, with interest thereon at the rate of 5 percent 
per annum from July 1, 1964, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


Orders issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 10,191) 


BLUE GOOSE GROWERS, INC. v. D. G. SNYDER BROKERAGE COMPANY. 
PACA Docket No. 9842. Dismissed October 11, 1965. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 10,192) 


ARNOLD BASSETTI & Sons v. L. A. HooGE Co. PACA Docket No. 
9934. Dismissed October 19, 1965. 
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(No. 10,193) 


MESA FARM No. 2 v. L. A. HooGE Co. PACA Docket No. 9935. 
Dismissed October 19, 1965. 


(No. 10,194) 


ERWIN ROBASCIOTTI v. L. A. HooGE Co. PACA Docket No. 9933. 
Dismissed October 19, 1965. 


(No. 10,195) 


SPUD CURE PROCESSING, INC. v. Mic BRUCE, INC., d/b/a BEN 
SINGER Co. PACA Docket No. 9820. Dismissed October 20, 
1965. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 10,196) 
MARTORI BROTHERS, DISTRIBUTORS v. RIO BRAVO PRODUCE, INC. 


PACA Docket No. 9906. Reparation of $832 with 5 percent 
interest from March 1, 1965, awarded complainant against 
respondent in order issued October 11, 1965. 


(No. 10,197) 


PRIDE O’TEXAS CITRUS ASSOCIATION, INC. v. RIO BRAVO PRODUCE, 
Inc. PACA Docket No. 9905. Reparation of $800 with 5 
percent interest from July 1, 1965, awarded complainant against 
respondent in order issued October 29, 1965. 


(No. 10,198) 


SUNSPICED, INC. v. ARTHUR GERBER, INC. PACA Docket No. 9928. 
Reparation of $19,022.50 with 5 percent interest from June 1, 
1965, awarded complainant against respondent in order issued 
October 29, 1965. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 10,199) 


J. C. SPIvEY Co. v. J & R TOMATOES, INc. PACA Docket No. 9913. 
Reparation of $2,701.47 with 5 percent interest from September 
1, 1964, awarded complainant against respondent in order 
issued October 5, 1965. 


(No. 10,200) 


WALKER BROS. PRODUCE Co., INC. v. D. G. SNYDER BROKERAGE 
COMPANY. PACA Docket No. 9923. Reparation of $906.30 
with 5 percent interest from December 1, 1964, awarded com- 
plainant againt respondent in order issued October 11, 1965. 


(No. 10,201) 


BILL BORCHARDT Co. v. WESTERN DISTRIBUTORS. PACA Docket 
No. 9925. Reparation of $4,307 with 5 percent interest from 
May 1, 1965, awarded complainant against respondent in order 
issued October 12, 1965. 


(No. 10,202) 


EFFO BANANA SALES CORPORATION v. NUCKOLLS BANANA CO. 
PACA Docket No. 9924. Reparation of $2,590.96 with 5 percent 
interest from March 1, 1965, awarded complainant against re- 
spondent in order issued October 12, 1965. 


(No. 10,203) 


FarGo PoTATo Co. INC. v. DONALD FRUIT & PRODUCE. PACA 
Docket No. 9926. Reparation of $3,140 with 5 percent interest 
from June 1, 1965, awarded complainant against respondent 
in order issued October 12, 1965. 


(No. 10,204) 


A. C. CARPENTER, INC. v. PAN REDDI POTATO SERVICE, INc. PACA 
Docket No. 9930. Reparation of $500 with 5 percent interest 
from November 1, 1964, awarded complainant against respond- 
ent in order issued October 15, 1965. 
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(No. 10,205) 


JOHN M. AZEVEDO v. EDDIE ITULE BROKERAGE Co. PACA Docket 
No. 9937. Reparation of $1,205.18 with 5 percent interest from 
November 1, 1964, awarded complainant against respondent 
in order issued October 15, 1965. 


(No. 10,206) 


MARCELLA J. BRACKEN v. MAGIC VALLEY PRODUCE COMPANY. 
PACA Docket No. 9929. Reparation of $928.87 with 5 percent 
interest from May 1, 1965, awarded complainant against re- 
spondent in order issued October 15, 1965. 


(No. 10,207) 


Fox FARMS v. JACK WELCH & Co. PACA Docket No. 9927. Rep- 
aration of $900 with 5 percent interest from April 1, 1965, 
awarded complainant against respondent in order issued Octo- 
ber 15, 1965. 


(No. 10,208) 


BERT F. HAHN v. MAGIC VALLEY PRODUCE COMPANY. PACA 
Docket No. 9931. Reparation of $866.85 with 5 percent interest 
from May 1, 1965, awarded complainant against respondent 
in order issued October 15, 1965. 


(No. 10,209) 


R. B. ToDD PRODUCE Co. INC. v. JACK WELCH & Co. PACA Docket 
No. 9938. Reparation of $1,022.60 with 5 percent interest from 
May 1, 1965, awarded complainant against respondent in order 
issued October 19, 1965. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 10,210) 


RALPH SAMSEL Co. v. PRINCE TOMATO Co. PACA Docket No. 
9918. Stay order issued October 6, 1965. 
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(No. 10,211) 


K. MALory & SON v. BACON BROTHERS, INC. PACA Docket No. 
9231. Stay order issued October 8, 1965. 


(No. 10,212) 


C. B. WESTER, INC. v. FRANK J. NOVELLO AND/OR C. H. ROBINSON, 
Inc. PACA Docket No. 9678. Stay order issued October 14, 
1965. 


(No. 10,213) 


VALLEY PACKING COMPANY v. JULIUS A. VETTER & SON. PACA 
Docket No. 9788. Stay order issued October 29, 1965. 


COURT DECISIONS 


STERLING DAvis DAIRY v. ORVILLE L. FREEMAN, Secretary of 
Agriculture of the United States of America. Decided 
October 7, 1965. 


UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 
Civil No. 625-64 
OPINION 
LANE, District Judge: 


This matter comes before the court by way of its review juris- 
diction pursuant to 7 U.S.C. § 608c(15) (B) of the Agricultural 
Marketing Agreement Act of 1937.1 Both plaintiff and defendant, 
United States Secretary of Agriculture, seek summary judgment 
on the facts appearing in the administrative record. Wawa Dairy 
Farms v. Wickard, 56 F.Supp. 67 (E.D. Pa. 1944), aff’d 149 F.2d 
860 (8d Cir. 1945); Windham Creamery, Inc. v. Freeman, 230 
F.Supp. 632 (D.C. N.J. 1964). 


It is plaintiff’s contention that certain actions by the Secretary 
and his agents—particularly the Market Administrator for the 


17 U.S.C. §§$ 601 et seq., as amended. 
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New York-New Jersey area—have not been in accordance with 
the law of the governing milk order.2 More specifically, Sterling 
Davis Dairy alleges (1) that the Market Administrator erron- 
eously determined plaintiff’s milk operation to be one of “pool 
plant” status during the August 1957 through March 1958 period 
in issue; (2) that certain assessments representing skim milk 
differential payments imposed on plaintiff by the Market Ad- 
ministrator for the months including April 1958 through Decem- 
ber 1960 are contrary to recent Supreme Court interpretation 
of the 1937 Act; and (3) that the same Supreme Court interpre- 
tation requires a rebate from the Producers Settlement Fund 
for certain now invalid compensatory payments made during 
June 1958. 


Previous to this action, these several determinations were 
upheld by both the Hearing Examiner and the Judicial Officer in 
Department of Agriculture administrative appeals proceedings 
conducted pursuant to 7 U.S.C. § 608c(15) (A) .° 


In defining the scope of judicial review, section 10(e) of the 
federal Administrative Procedure Act states that “the court shall 
_ review the whole record or such portions thereof as may be cited 
by any party.” The Supreme Court in Universal Camera Corp. 
v. Labor Bd., 340 U.S. 474 (1951), considered the above-cited 
section at great length. There, Justice Frankfurter affirmed the 
duty of the reviewing tribunal to take into account the entire 
administrative record, including that evidence which “fairly de- 
tracts from” or contradicts the agency decision. Jd. at 488. 


It is not the function of the court, however, to engage in a 
de novo fact-finding or trial process. Rather, such review is 
limited to ascertaining whether on the whole record the agency 
decision is established by substantial evidence, and is not con- 
trary to law. Security Adm’r v. Quaker Oats Co., 318 U.S. 218 
(1943). 


Substantial evidence has been defined as “such relevant evi- 
dence as a reasonable mind might accept as adequate to support 
a conclusion.” Edison Co. v. Labor Bd., 305 U.S. 197, 229 (1938). 
Once such a basis is found—again, in light of all of the record 


2 Prior to January 1, 1962, the New York-New Jersey Milk Marketing Order was designated 
as Order No. 27, and was found at 7 C.F.R. §§ 927 et seg. Following general reorganization, 
the citation became Order No. 2, 7 C.F.R. §§ 1002 et seg. The present denomination will be 
used throughout this opinion. 

3In re Sterling Davis Dairy, Petitioner, AMA Docket No. 27-135 (1964). 

45 U.S.C. § 1009 (e). 


0] 
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proofs—the court can not exercise an independent judgment so 
as to overrule or modify the decision of a Congressionally em- 
powered administrator. Wawa Dairy Farms v. Wickard, supra; 
C. J. Wieland & Son Dairy Products Co. v. Wickard, 68 F.Supp. 
93 (E.D. Wisc. 1946); Windham Creamery, Inc. v. Freeman, 
supra. 


Agency actions “contrary to law” typically involve funda- 
mental issues of constitutional powers, statutory authority and 
interpretation, and specific constitutionality as regards various 
procedural aspects of due process. See Rochester Tel. Corp. v. 
U.S., 307 U.S. 125, 139-140 (1939). It is to be noted that the 
“substantial evidence” test itself is closely related to the due 
process concept. An administrative ruling not reasonably sup- 
ported by the proofs is, hence, violative of due process because 
of its inherently arbitrary character. This relationship is of 
particular significance to the instant controversy, for here plain- 
tiff’s contention that its pool plant denomination is not “in accord- 
ance with law,” rests on the alleged failure of the evidence to so 
sufficiently demonstrate. 


The concept of “burden of proof” offers a final guideline in 
court review of administrative rulings. Regarding this, it is 
well established that the onus of showing arbitrary and capri- 
cious, or otherwise illegal agency activity, is borne by the chal- 
lenging party. See Wawa Dairy Farms, Inc. v. Wickard, 56 
F.Supp. 67, 70, supra; Windham Creamery, Inc. v. Freeman, 
supra. 


Moreover, the burden of establishing the classification of milk 
handler is statutorily imposed upon plaintiff, as an acknowledged 
milk handler under the Act. Should any handler fail to demon- 
strate otherwise, all milk is classified as Class I-A, and all skim 
milk in Class II and Class III is subject to the fluid skim differen- 
tial. 7 C.F.R. § 1002.31. For purposes of administering the Act, 
each handler is required to submit monthly reports to the Market 
Administrator revealing the amount, type, source, and disposi- 
tion of milk received at his particular plants. 7 C.F.R. § 1002.50. 
To the end of verifying these reports, handlers must make avail- 
able to the Market Administrator, during the usual hours of 
business, all relevant records and accounts. 7 C.F.R. § 1002.54. 


We now turn to plaintiff’s argument. Central to Sterling 
Davis’s initial allegation is the proper effectuation of 7 C.F.R. 
§ 1002.28(a) in light of the facts as revealed by the record. That 
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section, formerly cited at 7 C.F.R. § 927.29(a), defines “tempor- 
ary pool plants” within the New York-New Jersey milk market- 
ing area. It pertinently reads as follows: 


“For any of the months of January through March and 
July through December, any plant at which 25 per cent or 
more of the receipts of milk from dairy farmers and units 
is classified in Class I-A on some basis other than the failure 
to account for such milk shall automatically be designated 
a pool plant for such month... .” 


In the judgment of the Market Administrator, such test was 
so met by plaintiff’s operation for the months of August 1957 
through March 1958. As a result, the dairy became indebted to 
the Producer Settlement Fund in the amount of some $24,518.00, 
plus $602.04 to cover incidental assessment for administration. 

Plaintiff attacks this determination on dual grounds: The first, 
dealing with the computation of milk receipts from dairy farmers 
during the contested period; and the second, regarding Class I-A 
sales of fluid milk in the New York-New Jersey marketing area. 
In its argument, plaintiff stresses not the unreasonableness of the 
. Market Administrator’s decision in the context of the informa- 
tion available during audit, but rather what it avers are the true 
facts based on new evidence adduced during the administrative 
hearing. Since the above-cited pool plant test relies solely on the 
initial factual determination, Sterling Davis reasons the pool 
plant finding to be “not in accordance with law” on the entire 
record. 


Not so. The issue joined is one of fact; but it is an issue and a 
problem of plaintiff’s own doing. It was only upon court order 
in 1960 that Sterling Davis supplied the Market Administrator 
with the records upon which the latter made the now-contested 
pool plant determination.’ Plaintiff’s present attack consists in 
the main of clarifying admitted deficiencies, ambiguities and mis- 
takes in those records. It furthermore relies heavily on oral 
explanation of generally inconclusive documentation. This state 
of affairs can only work to plaintiff’s disadvantage. 


To show greater receipts from dairy farmers, Sterling Davis 
explained that its reports in some instances failed to distinguish 
between milk from other plants and milk from dairy farmers. 
Purportedly due to a confusion with the required New Jersey 


5 United States v. Sterling Davis Dairy, Civil Action 164-59, filed June 5, 1959, United 
States District Court for the District of New Jersey. 





r- 
t- 


is 
h 
3. 
y 


STERLING DAVIS DAIRY v. FREEMAN 1415 
Cite as 24 A.D. 1411 


Office of Milk Industry reports, plaintiff excluded certain surplus 
shipments received directly from farmers in certain shipments 
originally allocated to other area plants but subsequently diverted 
to Sterling Davis because of their surplus nature. To substantiate 
these greater receipts, plaintiff produced one of its officers and 
two of the owners of plants whose surpluses were allegedly trans- 
ported directly from the farmers to Sterling Davis. 


A similar lack of verifiable accounts characterizes plaintiff’s 
argument that certain of its “R. Worrell Route” and “No. 14 
Route” sales were outside the milk marketing area. Regarding 
the Worrell Route, the record indicates that during the 1960 audit 
neither Worrell nor Sterling Davis provided route books or re- 
lated business documents which would enable accurate calcula- 
tion of in-area and out-area sales for the months in question. 
Plaintiff’s new and qualifying proofs during the hearing took the 
form of Worrell’s testimony regarding the geographical dimen- 
sions of his route, and admission into evidence of sales estimates 
based upon his own books and records. 


In the case of Route No. 14, plaintiff alleges that there was 
sufficient information in its daily sales records to which the 
Market Administrator had access for specific analysis of in-area 
and out-area sales. According to plaintiff, also, its vice president 
verbally apprised the Market Administrator’s auditor of the 
meaning of these records. This contention is substantially chal- 
lenged by the auditor in his statement before the Hearing Ex- 
aminer. He testified that at no time were complete route books 
furnished, nor were other records provided adequate to show the 
ultimate disposition of milk to Route No. 14 customers. 


Regarding plaintiff’s hearing exhibits which deal with Route 
No. 14, these records neither locate nor identify the individual 
customers who were receiving the various milk products. Cus- 
tomer identification on the basis of price charged, although sug- 
gested by plaintiff, was deemed unreliable by the testifying gov- 
ernment auditor in that similar prices could be assessed to un- 
identified buyers existing both within and without the market 
area. 


Finally, concerning the Route No. 14 proofs, the record dis- 
closes testimony by the auditor that certain handwritten nota- 
tions on plaintiff’s above exhibits—in the form of total sales to 
specific customers—were not there at the time of audit. 
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As seen from the earlier-stated law, it is incumbent upon this 
court to consider all of these proofs. Plaintiff contends, however, 
that the Hearing Examiner and Judicial Officer erred in their 
complete rejection of the new evidence and arguments presented 
at the hearing. Indeed, it is clear from the administrative opin- 
ions that the deciding officials did interpret their review as more 
restricted than that of the court. Thus, quoting In re M. H. 
Renken Dairy Co., 11 A.D. 264, 272 (1952), the Judicial Officer 
observes: 


“.. [I]t is apparent that the solution should be sought on 
the basis of the situation presented to the market administra- 
tor rather than on the basis of facts adduced for the first time 
in this proceeding.” 


The court does not now attempt to resolve the particular legal 
question of intra-agency review. Suffice it to say for the present 
that all evidence was both heard on the record and referred to 
by the Examiner and the Judicial Officer in their respective rul- 
ings. In each decision the lack of adequate documentation upon 
' which the testimony could be verified was a subject of repeated 
_emphasis. In the opinion of the Judicial Officer: 


“. . . [E]ven if we consider this a completely de novo pro- 
ceeding, the new evidence submitted would not sustain the 
burden upon the petitioner in this proceeding. See, e.g., 
Bailey Farm Dairy Co. v. Jones, 61 F.Supp. 209 (E.D. Mo. 
1945), aff'd 157 F.2d 87 (8th Cir. 1946), cert. denied, 329 
U.S. 788 (1946); Wawa Dairy Farms, Inc. v. Wickard, 56 
F.Supp. 67 (E.D. Pa. 1944), aff’d 149 F.2d 860 (8d Cir. 1945). 
No additional documentary evidence with respect to milk 
receipt and utilization, that is, additional to records sub- 
mitted to the auditor, was submitted and, in fact, it is clear 
from the testimony adduced at the hearing that petitioner 
did not maintain additional pertinent records. In addition, 
petitioner’s reports, prepared by experienced milk account- 
ants and signed by petitioner’s vice-president and general 
manager, are so contradictory to petitioner’s present position 
and the oral testimony of petitioner’s vice-president and 
general manager that little credence can be now placed upon 
such testimony. Moreover, the auditor’s testimony contra- 
dicts that of petitioner’s vice-president with respect to the 
presence of a producer number in connection with handlers 
listed on petitioner’s ledgers and the presence, at the time of 
the audit, of handwritten notations on the bottom of National 
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Cash Register forms for the last day of each of the months 
involved. Further, the testimony of Worrell can be char- 
acterized at least in part as general, speculative and inexact 
in nature and not the “stuff upon which milk accounting is 
based.” It must be remembered, too, that Worrell was not 
even listed on petitioner’s reports as an outlet for petition- 
er’s milk.” 


Reviewing the entire record, the court finds this a sound and 
substantial disposition, and one in which it must concur. 


The court considers now the issue of skim-milk differential 
payments. Regarding these payments, here amounting to some 
$1,311.11, 7 C.F.R. § 1002.43 in pertinent part provides the 
following: 


“The handler shall pay a fluid skim differential per hundred- 
weight for skim milk, other than that derived from Class I-A 
or Class I-B milk. ... Such fluid skim differential shall be com- 
puted as follows: deduct the price of Class II milk computed 
pursuant to § 1002.40(d) from the price for Class I-A milk 
computed pursuant to § 1002.40(a), and divide by 0.9125... .” 


It is Sterling Davis’s contention that the above scheme has 
been voided by the Supreme Court ruling and decision in Lehigh 
Valley Coop. v. United States, 370 U.S. 76 (1962). We disagree 
with this reading. 


In Lehigh, the Supreme Court had before it and particularly 
construed § 927.83 of the former New York-New Jersey milk 
order. That section generally provided for a plan of “special 
monetary exactions on handlers introducing ‘outside’ milk for 
fluid consumption into a marketing area in months when there 
is a substantial surplus of milk on the market.” Lehigh at 82. 
Under the plan, the affected handlers were required to pay into 
the Producer Settlement Fund an amount equivalent to the dif- 
ference between the minimum prices for the highest and for the 
lowest milk use classification in the New York-New Jersey area. 
Thus, for each hundredweight of non-pool milk sold for Class I 
use, a payment equal to the difference between Class I and Class 
III prices had to be made to the Fund. 7d. at 83. Through this 
measure, the Secretary attempted to effect competitive parity 
among both non-pool and pool handlers, and to otherwise correct 
the disruptive impact on the total regulatory scheme induced by 
importation of outside fluid milk. 
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The Supreme Court, however, rejected the solution as relying 
on certain defective premises. The Court found that only if par- 
ticular market circumstances were present—and not as a matter 
of course—would the prescribed rate scheme bring about a true 
competitive parity. The Court, thus, concluded the section in 
question to constitute an illegal economic trade barrier respecting 
the entry of non-pool milk into the New York-New Jersey region. 
These restrictions, it was held, violated the letter and policy of 
§ 8c(5) (G) of the Agricultural Marketing Agreement Act which 
disallows such prohibitions or limitation of milk products into 
any marketing area.® 


It is to be noted that the crux of the Lehigh ruling rests in the 
actual discriminatory nature of the rates demanded of non-pool 
handlers introducing “outside” area milk. In the Lehigh case 
itself, for example, one of the petitioning handlers was required 
to remit $9.18 per hundredweight while the pool plant handlers 
were paying but $6.23. 


At bar, however, the contested fluid skim differential engenders 
no such inherent or potential rate discrimination. Under § 1002.43, 
‘all handlers—pool or non-pool—make the identical payments. 
While the concerned skim milk differential may indeed be “‘com- 
pensatory” within the context of the regulatory scheme of Order 
2, it is not so regarding any effort to control or restrict the flow 
of outside milk into the New York-New Jersey region. Since 
there is here no illegal burden within the meaning of § 8c(5) (G) 
placed on non-pool handlers, the Lehigh decision can have no 
applicability to the argument presented. 


Controlling case law further imposes the burden of demon- 
strating an actual economic barrier in the operation of the chal- 
lenged section. Hence, the mere allegation of similar marketing 
effect will not suffice to invalidate § 1002.43. The fluid skim differ- 
ential must be proven discriminatory within the meaning of 
Lehigh; it cannot be overruled by a purported analogy. For this 
reason, also, the court must sustain the administrative finding. 
U.S. v. Rock Royal Co-op., 307 U.S. 533, 567-68 (1939) ; United 
States v. Lewes Dairy, Inc., 337 F.2d 827, 829 (3d Cir. 1964). 


Ancillary to the above-discussed contention, Sterling Davis 
maintains an additional ground for demanding partial returns of 
the fluid skim differential. Plaintiff alleges that during the 


67 U.S.C. 608¢(5) (G). 
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months January 1959 through December 1960, whatever skim 
milk it handled was derived from Class I milk only. Since Class I 
milk is expressly exempted from the § 1002.43 fluid skim differen- 
tial, plaintiff claims complete exclusion for that period. 


Regarding this allegation, the trial examiner in his Recom- 
mended Decision observed : 


“No reports or records of any kind were introduced into 
evidence by petitioner in support of its protest against the 
assessments. Such oral testimony as was presented by peti- 
tioner, unsubstantiated by any record evidence, is unavailing 
for the reasons previously stated and as additionally un- 
related to the specific assessments made.” 


The court cannot contest that record finding. Under the fluid 
skim differential section, payments are to be made “for all skim 
milk which is not established to have been otherwise utilized or 
disposed of.”? Plaintiff’s failure to adduce documentary evidence 
to demonstrate Class I derivation must liable it, therefore, to pay 
the differential for all of the months in question. 


Lastly, an issue is raised concerning the time to bring refund 
actions under the Lehigh decision. 


For June of 1958, Sterling Davis Dairy paid some $882.26 into 
the Producer Settlement Fund as a compensatory payment pur- 
suant to § 927.83 of former Order 27. On June 4, 1962, the Lehigh 
case invalidated this specific provision providing for payments by 
handlers on milk received from dairy farmers at non-pool plants. 
Plaintiff, on February 25, 1963, petitioned for a refund of the 
$882.26 upon the basis of the Lehigh ruling. 


Such petition was rejected in the Department of Agriculture 
proceedings on the theory that the claim was barred by the gov- 
erning two-year statute of limitations. Plaintiff asserts, how- 
ever, that because the Supreme Court declared the controverted 
section void ab initio, any payment made pursuant thereto must 
be illegai and hence retroactively returned. 

The court finds the problem one of unique incidence. No case 


law has been cited nor any found bearing on this precise issue. 
The better reasoning, nevertheless, compels denial of the refund. 





7Cf., discussion supra on the burden of establishing milk classification. 

8 The section relied on by the Secretary, 7 C.F.R. § 1002.95(d), reads in pertinent part that: 

“Any obligation on the part of the market administrator to pay a handler any money 
which the handler claims to be due him .. . shall terminate two years after the end of 
the calendar month during which the milk involved in the claim was received. . . .” 
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First, we cannot interpret the Lehigh decision as effecting a 
blanket negation of either the general scheme there considered, 
or all comparable means of rate regulation. The Supreme Court 
in Lehigh went to great lengths to delimit the operative scope of 
its ruling. Thus, Justice Harlan emphasized it was “with respect 
to these petitioners,” speaking of the particular petitioners bring- 
ing the Lehigh litigation, “that the action of the Secretary... 
exceeded the powers entrusted to him by Congress.” Lehigh 
at 99. Implicit in this judicial qualification is a rejection of any 
ab initio voidance extending to all handlers whether or not ad- 
versely affected. 


Second, and closely related to the initial rationale, is the pres- 
ence of the overriding equitable nature of refund payment of 
administrative assessments. The court, therefore, is motivated 
by the obligation of fairness, rather than mechanical application 
of the positive law. See, e.g. Interwoven Stocking Co. v. United 
States, 144 F.2d 768 (3d Cir. 1944), involving tax refunds pur- 
suant to a Supreme Court ruling invalidating certain taxing pro- 
visions of the Agricultural Adjustment Act of 1933. 


In relation to the above discussion, the court is again struck 
by plaintiff’s failure to demonstrate any real losses incurred due 
to discriminatory operation of § 927.83 of the old New York-New 
Jersey order. Certainly, if Sterling Davis Dairy could prove 
that the compensatory payment of June 1958 was in excess of 
that paid by in-area handlers, and that an unfair rate induced 
this excess, it might qualify for relief under the Lehigh ruling. 
The mere allegation of a vague association with the invalidated 
scheme, as is made here, cannot suffice to compel a refund of all 
and any payments. Confronted with the absence of proofs show- 
ing adversity due to rate discrimination, the court must deny 
the requested relief. 


In summary, on the entire record, the court finds the contested 
administrative rulings to be both founded in substantial evidence 
and in accordance with the governing law. The short of the 
matter is that plaintiff dairy has never fully complied with the 
record-keeping demands of the New York-New Jersey milk order. 
It has consequently placed the Market Administrator in the posi- 
tion of having to engage in statistical speculation. This circum- 
stance Congress clearly wished to avoid. Under the Act and the 
milk order the burdens and consequent penalties for failure to 
abide by the elaborate scheme of reporting fall on the plaintiff. 
It has not met these burdens. 
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A form of order is to be submitted commensurate with this 
disposition. 


CAPITOL PACKING COMPANY, a corporation, and MEYER AVERCH 
v. UNITED STATES OF AMERICA. No. 7603. 


SOL FELSEN, AL COOPER and MoREY M. MILLER, d/b/a Farmers 
Livestock Commission Company; FARMERS LIVESTOCK COMMIS- 
SION COMPANY, INC.; and SOL FELSEN, AL COOPER, MoREY M. 
MILLER, DYKE SAUTER, JOHN CHEPLEN, JOE HUBER, ANTON 
HRANCHAK, and FRED COFFIN, as Stockholders, Officers, Agents 
and Employees of Farmers Livestock Commission Company, 
Inc. v. UNITED STATES OF AMERICA, and ORVILLE L. FREEMAN, 
Secretary of Agriculture. No. 7611. 


Filed July 22, 1965 
UNITED STATES COURT OF APPEALS 
TENTH CIRCUIT 


Before MuRRAH, Chief Judge, PICKETT and SETH, Circuit Judges. 
SETH, Circuit Judge. 


These are actions to review the decision of the Judicial Officer 
of the Department of Agriculture in adjudicatory proceedings 
brought under the Packers and Stockyards Act. These two cases 
were considered during the administrative proceedings as one, 
and the record, findings, and order here under review do not 
distinguish between them. The petitioners will be referred to as 
“appellants.” The appellants were charged in the proceedings 
under different sections of the Packers and Stockyards Act of 
1921 [7 U.S.C.A. §§ 181-231]. Capitol Packing Company is a 
“packer” under the Act. The individual, Meyer Averch, is a 
“registered dealer,” and the individuals, Sol Felsen, Al Cooper, 
and Morey M. Miller (doing business as Farmers Livestock Com- 
mission Company) are “market agencies” under the Act. 


The Judicial Officer found and concluded that appellants had 
engaged in practices which violated the Act and regulations 
adopted under it. The Officer issued cease and desist orders and 
suspended the individual appellants. 


This opinion is separated in accordance with the issues pre- 
sented in the two appeals from the same proceedings. 
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As to the appeal in Case No. 7603, a separate procedural issue 
was presented in the Government’s motion to dismiss the appeal 
of Capitol Packing Company for failure to file it within thirty 
days after service of the order of the Judicial Officer. The Pack- 
ers and Stockyards Act of 1921 [7 U.S.C.A. §194(a)] provides 
that the order shall be final unless an appeal is filed within thirty 
days of its service on the packer. The Government contends this 
provision is applicable while the appellant urges that the Judicial 
Review Act of 1950, the Hobbs Act [5 U.S.C.A. § 1031] provides 
that a party shall have sixty days in which to file an appeal. The 
question thus presented is which statute applies as both on their 
face purport to cover the packers’ appeal. 


The Government argues that by reason of certain amendments 
made in 1958 to § 204 of the Packers and Stockyards Act, the en- 
tire section including subsection (a) with which we are here con- 
cerned was still operative. This they argue makes the Hobbs 
Act ambiguous and subject to construction by use of its legisla- 
tive history. We cannot agree with this argument. The Hobbs 
Act is the last Act of Congress on the subject, by its wording it 
clearly applies to the appeal in question, and there is no basis for 

resorting to its legislative history. The Hobbs Act governs the 
time for the packer to appeal, and under that Act the appeal here 
was timely. 


Under the Packers and Stockyards Act, the responsibility for 
efficient regulation of market agencies and packers lies with the 
Secretary of Agriculture and the Judicial Officer acting in his 
stead. The proper scope of judicial review is limited to the cor- 
rection of errors of law and to examination of the sufficiency of 
the evidence supporting the factual conclusions. Aikins v. United 
States, 282 F.2d 53 (10th Cir.) ; Hyatt v. United States, 276 F.2d 
308 (10th Cir.). The findings and orders of the Judicial Officer 
must be sustained if not contrary to law and if supported by 
substantial evidence. The court is not to substitute its judgment 
for that of the Judicial Officer, as to which of various rational 
but opposed inferences should be drawn from the evidence. 
Aikins v. United States, supra; Hyatt v. United States, supra. 


Case No. 7611—Sol Felsen et al v. United States. 


Farmers Livestock Commission Company was at the time in 
question one of the two largest commission sellers of steers at 
the Denver stockyards. The individual appellants Felsen, Cooper, 
and Miller were partners doing business as Farmers Livestock 
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Commission Company, a partnership, which was incorporated 
under the same name during the administrative proceedings. 
Appellants were charged with violating § 312(a) of the Act [7 
U.S.C.A. § 213(a)], which makes it unlawful for any market 
agency “to engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device” in connection with the marketing 
or selling of livestock. The partnership was a “market agency,” 
as defined in the Act, as were the individuals named above as 
partners. 


Upon review of the Hearing Examiner’s report and after hear- 
ing oral argument, the Judicial Officer concluded that Farmers 
had engaged in unfair and unjustly discriminatory practices in 
violation of §312(a) by reason of the following: 


1. Failing or refusing to sell top loads of steers at the stock- 
yards separately and on their merits; 


2. “Ordering in” livestock for exclusive sale to Capitol Pack- 
ing Company, Inc., the largest slaughterer of steers on the Denver 
market ; 


3. Lending some $51,000.00 to either Dave or Meyer Averch 
(the principal managing officers and shareholders of Capitol 
Packing Company), to Imperial Meat Company, Inc. (fifty per 
cent of which was owned at that time by the Averchs), or to 
DM & H Cattle Company (a subsidiary of Capitol, two-thirds of 
which is owned by the Averchs) ; 


4. Undue and unreasonable preferences and advantages extend- 
ed to Capitol Packing Company, Inc. in connection with market- 
ing and selling cattle on a commission basis at the stockyard. 


Farmers Livestock and the individual appellants were ordered 
to cease and desist from engaging in such practices, and they 
were all suspended as registrants under the Act for thirty days. 
The Original Decision and Order is at 22 Agr. Dec. 651, and the 
Decision and Order on Reconsideration is at 22 Agr. Dec. 1234. 


1. Top Loads. 


As stated above the Judicial Officer found a refusal on the part 
of the market agency to sell its better quality consignments 
separately from other consignments. The strongest evidence on 
this point is the affidavit of an official and buyer of Capitol Pack- 
ing Company, one of the largest purchasers from Farmers Live- 
stock Commission Company, and a party in the companion case, 
stating in part as follows: 
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“I attempt to buy in all alleys where there is livestock I can 
use. Some of the commission firms sell off the top loads to 
other packers. I won’t buy in alleys where the top loads have 
been sold off. If I get first turn in an alley, I usually bid on 
all the cattle and will buy the whole alley if I can. I buy 
considerable cattle in Farmers alley because they have the 
kind of cattle I want, and I can buy the top cattle along with 
the other cattle.” 


This evidence is not refuted by appellants. Also Mr. Anton J. 
Plute, a buyer for another packer, testified he had encountered 
some trouble purchasing from Farmers, because he had wanted 
to pick top loads. 


The Judicial Officer found this practice of the commission men 
to be a violation of § 302(a) of the Act and 9 C.F.R. 201.58 (22 
Agr. Dec. at p. 678). 9 C.F.R. 201.58 requires sales of each 
consignment to the highest bidder without intermingling them, 
and not conditioned on sales of other consignments.’ 

The consent of the owner of the cattle consigned provides an 
exception in the regulation’s prohibitions, but there is no evidence 
-that Farmers obtained the owners’ consent in refusing to sell 


off top loads. The practice by appellants is therefore in violation 
of the regulation and the Act. 

The evidence supporting the Judicial Officer’s finding that 
Farmers refused to so sell its top loads of steers separately is 
clear and uncontradicted. 


2. Ordering In. 


The complaint also charged Farmers with violating the Act 
by engaging in the practice of “ordering in” livestock from the 
country for delivery to packer buyers. This allegation contem- 
plates that cattle were delivered to the stockyards prior to a 
sale to a packer for its acceptance or rejection and not presented 
for bidding as consigned cattle. In their answer to the complaint, 
the appellants admitted the practice of “ordering in,’ but they 
denied the existence of any option in the purchase to reject the 
cattle “ordered in.” This is a denial that the sale was not con- 
summated before the cattle came to the stockyards. 


1 “Every market agency and licensee engaged in the business of selling livestock or live 
poultry on a commission or agency basis shall offer the livestock or live poultry consigned 
to it for sale on the open market and shall sell such livestock or live poultry at the highest 
available bid . . . A market agency or licensee shall not make the sale of one consignment 
of livestock or live poultry conditional on the sale of another and different consignment of 
livestock or live poultry without the consent of the owners.” 
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The Judicial Officer found the practice of “ordering in” as 
described in the complaint and answer a violation of the Act, 
because the livestock is brought into a public market “with the 
appearance that it is for sale to the highest bidder under free 
and open competitive conditions” in violation of the commission 
firm’s duty to get “the highest available price for livestock con- 
signed to it rather than to reserve it for one packer.” Farmers 
could not have breached any duties of a consignee of livestock 
in the “ordering in” process as described in the record since it 
shows the sales were complete before delivery to the yards. By 
definition a “consignment” is instead a delivery of cattle to be 
offered for sale. Acker v. United States, 12 F.Supp. 776 (N.D.IIl.), 
aff'd. 298 U. S. 426. There is also no evidence in the record that 
the livestock were brought to the stockyards “with the appearance 
it was for sale to the highest bidder.” The record instead contains 
evidence to the effect that “ordered in” cattle are penned sepa- 
rately from consigned cattle so as not to give the impression they 
are for sale. Thus the cattle “ordered in” were not on consign- 
ment, did not appear to be such, and were apparently sold before 
arrival. The record does not support the findings as to this 
point. There is some problem with the definition of “ogping 
in,” but the record does not show the practice followed by appel- 
lants to be as alleged in the complaint. 


There is no regulation prohibiting “order buying,” which 
basically is a sale before the arrival of the cattle at the yards, 
nor is there any evidence in the record tending to show it lessens 
competition. “Order buying’ is impliedly sanctioned by the 
Secretary in that he has promulgated regulations governing the 
procedure. See, e.g., 9 C.F.R. 201.56 and 9 C.F.R. 201.62. 


The process of “ordering in” when the sale is consummated 
in the country constitutes an arms’ length transaction between 
the buyer and seller of steers, and in the absence of a specific 
regulation governing such details as to who is to pay the com- 
mission, it cannot be said that it is a violation of the Act for the 
shipper to pay the market agency’s commission as was done here. 


The Judicial Officer erred as a matter of law in concluding 
that “ordering in” practiced by appellants as described in the 
record is a violation of § 312(a) of the Act. 

3. Loan to Shareholders of Capitol Packing Company. 


In his findings of fact, the Judicial Officer found that on 
January 7 and February 11, 1957, Morey Miller, one of the in- 
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dividual appellants and a partner in Farmers Livestock Com- 
mission, loaned $25,000.00 and $26,000.00 respectively to DM & H 
Cattle Company for use in the construction of a meat processing 
plant for Imperial Meat Company, a separate corporation. Miller 
was found to have received a note from Imperial for $51,000.00. 
The Judicial Officer found that interest payments to Miller 
were made by D M & H and by Imperial. The loan was paid by 
Imperial on December 7, 1960. The only signatures on the note 
were those of two individuals, Dave and Meyer Averch, who 
control Capitol Packing Company. D M & H was a partnership 
with two-thirds ownership in the Averchs, and Imperial was a 
corporation, fifty per cent of which was owned by the Averchs. 


Although diverse inferences might be drawn from the evidence 
relative to the loan, it would appear that the Judicial Officer’s 
findings find sufficient support in the record. Aikins v. United 
States, 282 F.2d 53 (10th Cir.) ; Hyatt v. United States 276 F.2d 
308 (10th Cir.). From his findings, the Judicial] Officer con- 
cluded the loan was a violation.2 These conclusions would appear 
to be supported by the record, except insofar as they implicate 
_ Farmers Livestock Commission Company in addition to Miller 

as an individual. A review of the record reveals no evidence 
that Miller had any actual, apparent, or implied authority to 
act for Farmers Livestock Commission in this matter. He used 
his own capital and apparently acted, as stated in the Judicial 
Officer’s conclusions, “in furtherance of his business relationship 
with such respondents.” The record contains nothing to show 
the loan was made for or within the scope of his duties and 
functions with Farmers. Thus neither the evidence nor the 
findings of the Judicial Officer are sufficient to authorize sanctions 
against Farmers Livestock Commission nor against any individ- 
uals except Morey Miller. 9 C.F.R. 201.54 covers loans in con- 
nection with the services of a market agency, and this section 
would appear to set forth the duty breached by Miller in making 
the loan. As a registered market agency, as defined in 7 U.S.C.A. 
§ 201(c), his registration was subject to suspension for such 
action. Cella v. United States, 208 F.2d 783 (7th Cir.). 


2“We can only surmise from the record herein, that is, from the evasions and contra- 
dictions of the persons connected with the loan and the note, that the officers of Capitol 
and the partners of Farmers were aware or were of the opinion that such loan was improper. 
Also we believe the record indicates that the $51,000 loan was, in reality, made to the Averch 
respondents in furtherance of his business relationship with such respondents as alleged 
in the Complaint . .. [I]t is clear that even if the loan is considered as having been made 
to Imperial the loan was secured basically by the personal credit of Meyer and Dave Averch 
for the benefit of a business enterprise in which they were substantially interested as 
officers and stockholders.” 22 Agri. Dec. at p. 674. 
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4. Undue and Unreasonable Preferences to Capitol Packing 

Company. 

The Judicial Officer concluded that Farmers had violated the 
Act by reason of undue preferences extended to Capitol Packing 
Company in connection with marketing and selling livestock on 
a commission basis, He examined the volume of livestock sold 
by Farmers to Capitol and found that during the six-month 
period between August 1, 1957, and January 31, 1958, Capitol 
purchased 37.7 per cent of all steers sold at the Denver Stock- 
yards, and it purchased 63.1 per cent of all steers sold by Farmers. 
Farmers’ stockyard sales during this period represented 21 per 
cent of all steer sales made at the yard, and the steers which 
it sold to Capitol accounted for 35 per cent of Capitol’s total 
stockyard purchases. Finding 10, 22 Agr. Dec. at p. 658. 


For the three month period between October 1 and December 
31, 1958, the Judicial Officer found that Capitol purchased 51 
per cent of all steers sold at the stockyard, and it purchased 72.4 
per cent of all steers sold by Farmers at the yard. Farmers’ 
sales during this period represented 25.8 per cent of all stock- 
yard sales, and its sales to Capitol accounted for 36.6 per cent 
of Capitol’s total purchases at the stockyard. Finding 11, 22 
Agr. Dec. at p. 658. 


The Judicial Officer’s findings as to the volume of dealing 
between Farmers and Capitol are founded on several exhibits 
prepared by an auditor for the Department of Agriculture. In 
his findings, the Judicial Officer sets forth the statistics con- 
tained in these exhibits only as between Capitol and Farmers; 
however, when the marketing picture is examined as between 
Capitol and some of the other major commission firms, the 
statistics relied upon by the Judicial Officer seem to lose much 
of their significance. From an examination of all statistics, it 
would appear that Capitol purchased substantial numbers of 
cattle from other firms, that Farmers sold substantial numbers 
to other packers, and that the relative purchase-sale relationship 
between Farmers and Capitol was only slightly greater than was 
that of Capitol with at least two other commission firms. This 
slight difference might very well be due to the fact that during 
the two periods covered by the exhibits, Capitol was the largest 
purchaser and Farmers the largest seller of steers at the market. 
The buyer with the greatest demand would naturally turn to the 
source of greatest supply. Other possible explanations are not 
considered in the record. Capitol purchased a greater percentage 
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of the steers available from each of the three commission agents 
represented than it did of the total market. No statistics were 
introduced to show the number of steers each commission agent 
had available for sale on a given day. In addition, there was no 
testimony to indicate that the six month and the three month 
periods provided accurate samples of the market. In fact, the 
auditor of the Government testified that the three month period 
was sufficient because it was a period of high receipts thus in- 
dicating that it was not a representative period. 


From the above, it must be concluded that by reason of the 
inconclusive nature of the statistics and the lack of proof that 
they represent an accurate sampling, they do not constitute 
sufficient evidence on which a finding or conclusion of favoritism 
or lack thereof could have been based. 


In addition to the volume of sales, the Judicial Officer made 
certain findings as to the method of trading between Capitol and 
Farmers. He found that it was the practice of Miller to save 
or to hold consigned livestock for sale to Capitol. There is no 
. evidence however to support such a finding. It was also found 
that when selling livestock to Capitol, Miller caused the live- 
stock to be weighed later in the day than other livestock sold 
at the yard, thus allowing Capitol the advantage of natural weight 
shrinkage during the day. However there is no evidence in the 
record to show when in the day the sale was actually completed. 
He also found it to be Miller’s practice to cause the price at 
which livestock had been sold to be omitted from the scale ticket 
by failing to inform the weightmaster of the price, as was 
customary in the stockyard. Both Government witnesses testified 
that the normal practice at the stockyard is that the price per 
hundredweight is inserted on the scale ticket at the time of 
weighing the livestock. However, they both stated that there 
was no regulation requiring such procedure. Thus this practice 
found to be followed by appellants cannot as a matter of law 
be a violation. 


From this evidence on the several points, in addition to the 
specific violations previously discussed, the Judicial Officer con- 
cluded that Farmers had violated § 312(a) of the Act by extending 
unreasonable preferences to Capitol. 22 Agr. Dec. at p. 651. It 
is contended in effect by the Government that a collection of 
incidents suggesting preferences which are not unreasonable in 
themselves when combined with a large volume of business with 
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the allegedly preferred party, and added to several unrelated 
specific violations, constitutes in itself a separate violation of 
§ 312(a) of the Act. 


The words, “unfair, unjustly discriminatory, or deceptive 
practice or device,” as used in § 312(a) of the Act are not defined, 
and their meaning must be determined by the facts of each case 
within the purposes of the Packers and Stockyards Act. Swift 
& Co. v. Wallace, 105 F.2d 848 (7th Cir.); cf. Pan American 
World Airways, Inc. v. United States, 371 U.S. 296. However, 
specified methods of dealing which are not themselves violations of 
the Act cannot, when added together, become a violation. There is 
no penalty for “almost” violating the Act, and the diversity of 
ways and frequency with which one “almost” violates the Act 
do not constitute a violation. In order for a violation of § 312 (a) 
to be committed, a specified manner of dealing must be found 
to be unfair or deceptive. United States v. Donahue Bros., Inc., 
59 F.2d 1019 (8th Cir.). In choosing the words, “unfair, unjustly 
discriminatory, or deceptive practice or device,” in § 312(a), 
specific methods of trade were contemplated and not a general 
course of dealing. 


Thus the Judicial Officer was in error as a matter of law in 
holding that the total of several near violations constituted an 
undue or unreasonable preference in violation of the Act. 


In addition to its attack on the substantive issues in the pro- 
ceedings below, appellants raise several procedural issues, but 
we find no merit in them. 


The appellants next contend that the orders of the Judicial 
Officer are invalid as to Farmers Livestock Commission Company, 
Inc., a corporation, or its officers, agents or employees, as such, 
since these defendants were not named in the original pleadings 
and were at no time joined as parties. The corporation came 
into existence after the date of the original complaint, but prior 
to the commencement of the first hearing on the proceedings. It 
succeeded to the business and assets of the partnership of the 
same name. It was not until the proceedings on reconsideration 
that the question of joining the corporate respondents and its 
officers, employees and agents arose. It is contended that to 
apply the cease and desist order to the corporation is contrary 
to 7 U.S.C.A. § 213 and 8 U.S.C.A. § 1006, which require notice 
and hearing, and does not satisfy the minimum requirements of 
administrative due process. 
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In his Decision and Order on Reconsideration, the Judicial 
Officer stated as to this point that there was no showing of the 
reason for incorporation after service of the complaint, and 
instead only an assertion that the corporation had not violated 
the Act. He also found that the ownership of the partnership 
and the corporation was essentially the same. 


If incorporation had taken place before the commencement of 
the proceedings below, the corporation would be responsible for 
the acts of the partnership to which it succeeded, on the authority 
of N.L.R.B. v. Fred P. Weissman Co., 170 F.2d 952 (6th Cir.), 
and of N.L.R.B. v. Colten, 105 F.2d 179 (6th Cir.). Likewise, if © 
incorporation took place after the termination of these pro- 
ceedings, the successor would be bound by the administrative 
orders. Regal Knitwear Co. v. N.L.R.B., 324 U.S. 9. It would 
seem strange, indeed, then, that a corporation would not succeed 
to liability for the acts of the partnership if it is incorporated 
during the course of the proceedings. 


The complainant intended to and did serve Farmers Live- 
stock Commission Company, or the individuals doing business 
‘under that name. It is equally clear that this is the only com- 
mission firm at the Denver stockyards doing business under that 
name. In the original proceedings the individuals doing business 
as Farmers Livestock Commission Company appeared and were 
represented by counsel. The record shows that they continued to 
appear and be represented in such capacity after the company 
was incorporated. Under the Packers and Stockyards Act, upon 
ination of the proceedings before the Judicial Officer and 
in fifteen days after the date of the service of the order, an 
ieved party may file a petition for reconsideration, as was 
) in the instant proceeding. 9 C.F.R. 202.22(3). This was 
apparently the first time that the Judicial Officer’s attention had 
been called to the fact of incorporation. Since the petition was 
presented before the Judicial Officer’s order became final, and 
since the individuals doing business as Farmers Livestock Com- 
mission Company were actually served and appeared yet did not 
see fit to call the fact of incorporation to the attention of the 
Judicial Officer, the corporation was not prejudiced, and this 
error in nomenclature was an irregularity which was not fatal. 





Finally, the appellants contend that the registrations of Sol 
Felsen, Al Cooper, Morey Miller, and of the Farmers Livestock 
Commission Company and of Farmers Livestock Commission 
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Company, Inc., being forms of license under 5 U.S.C.A. § 1002, 
are subject to §9(b) of the Administrative Procedure Act [5 
U.S.C.A. § 1008(b)], and cannot be suspended except for a 
wilful violation.2 The respondents contend that these require- 
ments have not been satisfied and the registration of the appel- 
lants therefore cannot be suspended. 


There is no contention that 5 U.S.C.A. §1008(b) is not appli- 
cable or that the written notice provisions thereunder were 
satisfied in this proceeding. There is no specific finding of wil- 
fulness by the Judicial Officer. Therefore, for the suspension to 
be sustained, it must be shown by the facts found by the Judicial 
Officer that the violation was wilful. 


To demonstrate that the appellants wilfully violated the Packers 
and Stockyards Act, the Government in its argument relies on 
two stipulations entered into in 1947 and 1954 by Sol Felsen, Al 
Cooper, Harry Hoyt, and Morey Miller, doing business as Farmers 
Livestock Commission Company, in which the registrants admit 
numerous violations of the Act and agree to cease and desist from 
further violations. However, none of the violations which the 
registrants admitted at that time were charged in this action. 


Next the Government argues that wilfulness is shown because 
the petitioners intentionally committed a prohibited act, citing 
Goodman v. Benson, 286 F.2d 896 (7th Cir.), that: 


“We hold the petitioner’s conduct was wilful within the 
meaning of section 9(b) of the Administrative Procedure 
Act. We think it clear that if a person 1) intentionally does 
an act which is prohibited,—irrespective of evil motive or 
reliance on erroneous advice, or 2) acts with careless dis- 
regard of statutory requirements, the violation is wilful.” 


The court in the cited case found however that the defendant’s 
violations constituted clear violations of the Act and that he was 
not acting in good faith. The remainder of the cases cited by 
the Government in support of its interpretation also show a 
gross disregard of the law. For example, in Eastern Produce Co. 
v. Benson, 278 F.2d 606 (3rd Cir.), the court made a finding 


3 “Except in cases of willfulness or those in which public health, interest or safety requires 
otherwise, no withdrawal, suspension, revocation, or annulment of any license shall be 
lawful unless, prior to the institution of agency proeedings therefor, facts or conduct 
which may warrant such action shall have been called to the attention of the licensee by the 
agency in writing and the licensee shall have been accorded opportunity to demonstrate or 
achieve compliance with all lawful requirements.” 
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that the defendant’s actions constituted “notorious neglect of 
explicit provisions of law’; in Great Western Food Distributors 
v. Brannan, 201 F.2d 476 (7th Cir.), cert. den. 345 U.S. 997, the 
defendant had attempted to corner the egg market; in Air Trans- 
port Associates v. Civil Aeronautics Board, 199 F.2d 181 
(D.C.Cir.), cert den. 344 U.S. 922, the court found written 
warnings from enforcement officers and the defendant’s replies 
sufficient to show wilfulness. Schwebel v. Orrick, 153 F.Supp. 
701 (D.C.C.), aff'd on other grounds 251 F.2d 919 (D.C.Cir.), 
contains statements on the issue which are not persuasive because 
the court found compliance with the written notice requirements 
of § 9(b). 


An examination of the cases cited above leads one to the con- 
clusion that they support the interpretation of “wilfulness” 
contended for by appellants, that is, an intentional misdeed or 
such gross neglect of a known duty as to be the equivalent thereof. 
This interpretation receives support from the legislative history 
of the Administrative Procedure Act. As stated in the House 
Report on the Act, in discussing § 9(b) : 


“The exceptions to the second sentence, regarding revo- 
cations, apply only when the demonstrable facts fully and 
fairly warrant their application. Wilfulness must be mani- 
fest.” H.R. Rep. No. 1980, 79th Cong., 2d Sess. 41 (1946). 


See also, S.Rep. No. 752, 79th Cong., lst Sess. 25 (1945), 92 
Cong.Rec. 5654 (remarks of Congressman Walter). 


However, even under the appellant’s definition of “wilfulness,” 
it would appear that the refusal to sell off top loads was a wilful 
violation of the Act and regulations thereunder since it was in 
disregard of a specific regulation. 


As to No. 7611, we hold that the decision of the Judicial 
Officer was correct in that the refusal by Farmers to sell top 
loads was a violation, and it was a wilful one. Further, we hold 
that the loan of money to the shareholders of Capitol Packing 
Company was a violation by the individual, Morey Miller, but 
not a violation by Farmers. There were no other violations by 
the individual appelants nor the partnership or corporation in 
Case No. 7611 supported by sufficient evidence appearing in 
the record. 
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Case No. 7603—Capitol Packing Company and Meyer Averch 
v. United States of America. 


This matter was considered in the administrative proceedings 
together with No. 7611 above, and the Decisions and Orders of 
the Judicial Officer of the Department treat the two as one 
proceeding. (22 Agr. Dec. 651; 22 Agr. Dec. 1234). 


These appellants, a packing company and one of its officers 
who was its principal buyer of cattle and who is a “registered 
dealer” under the Act, were charged with violations of § 202 
of the Packers and Stockyards Act [7 U.S.C.A. § 192], which 
prohibits among other things a packer from giving an undue 
or unreasonable preference to any particular person.‘ In addition, 
the appellant, Meyer Averch, was charged with violating §312 (a) 
[7 U.S.C.A. § 213], which was considered in Case No. 7611 above. 


The Judicial Officer found that the Capitol Packing Company 
had violated § 202 and appellant, Meyer Averch, had violated 
§ 312(a) by: 


1. Deducting a “yardage” charge from the price paid for live- 
stock shipped directly from the country to the packer when no 
yard services were in fact furnished for such steers for the 
account of the seller ; 


2. Borrowing $51,000.00 from Morey Miller (a “market 
agency’’) ; 


3. Refusing without reasonable cause to transact business with 
the Denver Livestock Commission Company, a commission agent 
operating in the Denver Union Stockyards; 


4, Extending preference or advantage to Farmers Livestock 
Commission Company in connection with the purchase of steers 
in commerce. 


Capitol Packing Company and Meyer Averch were ordered to 
cease and desist from engaging in such practices, and in addition, 


47 U.S.C.A. § 192 provides in part: 

“It shall be enlawful with respect to livestock, meats, meat food products, livestock 
products in unmanvfactured form, poultry, or poultry products for any packer or any live 
poultry dealer or handler to: 

“(a) Engage in er use any unfair, unjustly discriminatory, or deceptive practice or 
device in commerce ; or 

“(b) Make or give, in commerce, any undue or unreasonable preference or advantage 
to any particular person or locality whatsoever, or subject, in commerce, any particular 
person or locality to any undue or unreasonable prejudice or disadvantage in any respect 
whatsoever...” 
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Meyer Averch was suspended for thirty days as a registered 
dealer under the Act. 22 Agr. Dec. at pp. 1246-47. 


The appellants’ sole contention is that the charges against them 
as sustained by the Judicial Officer are without foundation in 
fact and wholly unsupported by the evidence. 


Deduction of Yardage: 


As to the charge that Capitol deducted “yardage” from the 
price of direct purchased livestock when no services were in fact 
performed at the yards, the Judicial Officer found that the de- 
duction was apparently equal to the amount of money the sellers 
would have had to pay as yardage charges if they had marketed 
their livestock at the yard, and that Capitol in turn paid this 
amount monthly to the stockyard company. Furthmore, he found 
that the deduction was in effect a charge to the country seller of 
livestock for a service which he did not obtain and it bore no 
relationship to the value of the cattle for slaughter purposes to 
Capitol. From these findings he concluded that the practice is 
“unfair” within the meaning of 7 U.S.C.A. §192(a) and that 
consent by the shippers to such deductions from the purchase 
price does not validate the deductions. Finding 32, 22 Agr. Dec. 
at p. 668, and 22 Agr. Dec. at p. 691. 


The record shows that Capitol had a contract with the Denver 
Union Stockyards whereby it was agreed that Capitol would pay 
yardage fees on cattle slaughtered although purchased in the 
country and not delivered to the stockyards but directly to the 
packing house. The record shows that this yardage was collected 
from the country sellers and paid to the stockyards company. 


There is no evidence that such practice was deceptive or that 
any sellers were subjected to unreasonable prejudice or dis- 
advantage. The problem is similar to that presented in Wilming- 
ton Provision Co. v. Wallace, 72 F.2d 989 (8rd Cir.), although 
the payment was in another direction. There the evidence 
established that in selling to A & P the packer would add a 
brokerage fee to the gross amount invoiced, and it would upon 
payment remit the fee to A & P’s broker. The court held that 
since the evidence showed A & P received no price advantage the 
charge could not stand as a matter of law. The same principle 
applies here and we hold as a matter of law that this practice 
did not constitute a violation of the Act. 
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Loan to Capitol from Morey Miller: 


The evidence and law with respect to the alleged $51,000.00 
loan from Morey Miller to Capitol’s shareholders is discussed 
in Case No. 7611, pp. 12-14. There is no reason why the result 
should be any different under 7 U.S.C.A. § 192 than it is under 
7 U.S.C.A. §213. The borrowing of money with the payment 
of interest to Miller can well be considered to be an undue pre- 
ference, and the Judicial Officer so found. 


Unreasonable Refusal to Purchase from a Market Agency 

(“Drydocking’’). 

The Judicial Officer found that prior to June 23, 1959, Capitol 
purchased livestock at the stockyard from all commission firms, 
but that shortly prior to this date and from June 23 through 
August 11, 1959, Capitol did not purchase any livestock from 
Denver Livestock Commission Company, Inc. or even attempt to 
do so. Finding 18, 22 Agr. Dec. at 662-4. It was testified that a 
salesman for Capitol told one of the commission company owners 
that he had been instructed not to buy any livestock from the 
Denver Livestock Commission Company. 


From the above contradictory evidence, there is a sufficient 
basis for the Judicial Officer’s conclusion that during the seven 
week period Capitol refused to buy from Denver Livestock. 
However, as the Judicial Officer himself stated, in order to 
violate the Act in this case, such refusal must be without reason- 
able cause. The record also contains sufficient evidence upon 
which the Judicial Officer could base his finding that this refusal 
to buy was without reasonable cause. We might not agree with 
this finding or draw different inferences from the facts, but we 
cannot say that it was unreasonable nor unsupported by sub- 
stantial evidence. Aikins v. United States, 282 F.2d 53 (10th 
Cir.) ; Hyatt v. United States, 276 F.2d 308 (10th Cir.). 


Preferences: 


Regarding his ultimate conclusion that the respondent had 
violated the Act by extending preferences or advantages to 
Farmers Livestock Commission Company in connection with the 
purchase of steers in commerce, the Judicial Officer made sub- 
sidiary findings and conclusion.5 


5 The Judicial Officer made the following subsidiary findings and conclusions: 
“Naturally, Capitol, being by far the largest slaughterer of steers in the Denver trade 
territory, would purchase steers from respondent Farmers . .. We believe, however, that 
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The volume of dealings at the stockyards between Farmers 
and Capitol has previously been considered in Case No. 7611. 
Prior to September 2, 1958, 7 U.S.C.A. § 213(a) confined viola- 
tions by dealers and market agencies to occurrences “at the 
stockyards.” However, 7 U.S.C.A. §192 defines violations by 
packers as matters occurring “in commerce.” Therefore, the 
-volume of dealings between Capitol and Farmers in the country 
(direct buying without the delivery of the cattle to the stock- 
yards) may properly be considered. 


The Judicial Officer found that during the six month period 
from August 1, 1957, through January 31, 1958, Capitol pur- 
chased a total of 27,500 cattle through Farmers (7,284 at the 
yards and 20,216 directly), or 39.3 per cent of its total supply 
of steers for slaughter. (Capitol’s total purchases during the 
period were 69,952. Of these, 20,747 were purchased at the yard 
and 49,205 were acquired directly). Capitol’s purchases from 
all other commission firms during the period amounted to 23.5 
per cent of its total purchases. Capitol acquired 37.2 per cent 
of its cattle, or 26,048 steers, directly from feeders without the 
services of a market agency. Finding 9, 22 Agr. Dec. at p. 657; 
.22 Agr. Dec. at pp. 669-70. In 1958 Farmers sold 42,038 steers 
at country points, 41,327 or 98.3 per cent of which were sold to 
Capitol. The Judicial Officer found from this volume that: 


“The ultimate relationship between these two respondents 
is clearly shown by Farmers’ sales of livestock from country 
feed lots directly to Capitol . . . These statistics indicate that 
on sales of country livestock Farmers was tantamount to a 
supply or procurement agency for Capitol.” 22 Agr. Dec. at 
p. 670. 


The Judicial Officer’s conclusions as to the volume of dealings 
between Farmers and Capitol are based on incomplete data and 
without evidence of proper sampling as discussed in No. 7611. 
There is again no reason given for selection of the periods chosen 
for study. It may be assumed that the volume of cattle trading 
varies throughout a year, and there is some testimony in the 
record that trading patterns between individual packers and 


the record shows more than the mere purchase and sale of livestock between a large buyer 
and seller. In fact, the extent of the dealings between these two respondents and the 
special and unusual arrangements between them lead to the conclusion that their relation- 
ship was different from that between Capitol and other market operators . .. and was 
not one that should be expected, and in fact required, from a fiduciary and the purchaser of 
his principal's livestock.”” 22 Agr. Dec. at p. 669. 
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market agencies vary to a great extent over a period of time. 
The statistics are not complete in that there are no figures 
showing the number of cattle handled by the various commission 
firms by means of direct purchase. During 1958 Capitol pur- 
chased 98.3 per cent of the direct sales of cattle by Farmers. Of 
the direct purchases it handled through commission firms during 
the six months’ period, Capitol channeled 87.3 per cent through 
Farmers. However, the Judicial Officer failed to note that during 
the six months’ period Capitol purchased 78.8 per cent of all 
cattle purchased directly by the nine major packers, according 
to the statistics in Exhibit 11 (direct purchases by Capitol 
during this period totaled 49,205, while the total direct purchases 
of all nine major packers totaled 62,413). According to these 
latter figures Capitol acquired only 41 per cent of its direct 
purchase needs through Farmers. 


From the above, it might seem that one should conclude that 
Capitol supplied itself from all available sources in connection 
with its direct purchases, but that none of them alone was 
sufficient to satisfy its needs. However, because of the incom- 
plete nature of the statistics and the lack of foundation to sup- 
port them as an accurate sampling of the marketing picture, it 
would seem that no valid inference at all as to favoritism or lack 
thereof can be drawn, and the Judicial Officer’s conclusions with 
respect to them are not supported by evidence. 


The dealings between Capitol] Packing Company and Farmers 
Livestock Commission Company with regard to cattle of a feeder 
known as D M & H was considered separately by the Judicial 
Officer. He concluded that Capitol preferred Farmers in these 
dealings in violation of the Act. 


The record shows that during January, February, and March 
1958, Capitol paid commissions to Farmers on cattle which it 
brought in for slaughter from D M & H feedlot. There is no 
question that D M & H operates as a source of supply for Capitol. 
It supplies about 20,000 cattle a year to Capitol. Two-thirds of 
the ownership of the two enterprises is common, and one-third 
of D M & H is owned by a person with no ownership in Capitol. 
The record shows that Farmers purchased feeder cattle for D M 
& H to go to its feedlot, and these cattle when finished were then 
sold to Capitol. For its services Farmers received a commission 
when these cattle were purchased for feeding and when sold for 
slaughter. This was in accordance with an agreement among 
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the parties concerned. There is insufficient evidence to support 
the Judicial Officer’s conclusion that Capitol unreasonably pre- 
ferred Farmers in the latter’s dealings with D M & H cattle. 


Bonus Prices: 

The sole evidence supporting the Judicial Officer’s finding that 
Capitol at times paid more than necessary for livestock in pur- 
chases of cattle from Farmers is contained in an affidavit of 
Morey Miller, where it is stated: 


“Meyer will at times help me out when I have to get a 
little more on a shipper’s cattle in order to get them to come 
in here.” 


There is no evidence in the record to show that this was not 
done for others, nor does it by reason of its equivocal nature 
show that payment is above the prevailing market price nor 
otherwise is a preference. There is no substantial evidence on 
this point to support the Judicial Officer’s finding. 


Advance Information by Capitol to Farmers: 

There is no conflict in the evidence as to the Judicial Officer’s 
finding that Capitol would give advance buying information of 
some sort to Farmers before the market opened in the morning, 
and that it would supply information as to grade and yield on 
cattle which Farmers sold to Capitol. As stated in Morey Miller’s 
affidavit: “Lots of times Meyer Averich [sic] will come by my 
alley about the time the market opens and he will give me an 
‘inkling’ as to what he will do that day.” There was also other 
evidence on this point, however no evidence to show that these 
practices constitute a “preference” much less an “unreasonable 
preference” or that they are “unfair.’”’ The record contains 
evidence which would indicate that Capitol was not alone, at 
least in giving information as to grade and yield. There is no 
evidence in the record which indicates that Capitol refused this 
information to others or that the bare dissemination of such 
information violates the Act. 


Cleaning Up Farmers’ Pens (Buying All Consigned Cattle On 

Hand). 

Again, the evidence is unequivocal on the question of Capitol’s 
practice of “cleaning up” Farmers’ pens. There is substantial 
evidence that Capitol would frequently buy all of Farmers’ cattle 
on hand. However, there is once again no evidence that it was 
not done for all nor that this practice constitutes a preference 
under the statute. 
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General Conclusions by Judicial Officer: 
The Judicial Officer concluded: 

“Tt is patent from the recital of the dealings between the 
market agency respondent Capitol set forth in the Findings 
of Fact and described above that Capitol made or gave the 
respondent commission firm preference or advantage over 
other commission firms in its acquisition of livestock . . . Such 
conclusion .. . is based, for example, upon the volume of 
dealings through Farmers as compared with other com- 
mission firms, the payment of ‘selling’ commissions on 
DM & H Livestock when no selling services were performed, 
informing Farmers of its requirements on the stockyard 
before the market opened, ‘cleaning up’ Farmers’ alleys and 
giving Farmers more for livestock in order to induce the 
producer thereof to ship livestock to Farmers for sale on a 
commission basis.” 22 Agr. Dec. at p. 675. 


Since it would appear that the incidents enumerated in the 
above quotation are either not established by the record or do 
not in themselves constitute a violation of the Packers and Stock- 
yards Act, we are faced with the same problem raised and dis- 
cussed in Case No. 7611. This is whether a collection of incidents 
which do not in themselves indicate preferences which are un- 
reasonable, when combined with a marketing picture revealing 
a large volume of business between the respondent and the 
allegedly preferred party, and several specific violations can total 
a separate violation of the Packers and Stockyards Act. Although 
we are here concerned with a different section of the Act, no 
reason appears why the reasons stated in Case No. 7611 would 
not apply here. Specific methods of trading were contemplated 
by the Act, and not merely a general course of dealing. Thus 
the Judicial Officer’s conclusion must fail. 


The suspension of Meyer Averch as a registered “dealer” under 
the Act raises some additional problems. Capitol was charged 
with violations of 7 U.S.C.A. § 192 which is applicable to “any 
packer or live poultry dealer or handler” and violations are 
defined as acts which occur “in commerce.” Meyer Averch, on 
the other hand, was charged with violations of 7 U.S.C.A. § 213, 
as was Farmers, which applies to “any stockyard owner, market 
agency or dealer.” Subsequent to September 2, 1958, violations 
under this section are defined as acts which occur “in commerce.” 
However, prior to this date they are limited to acts “at a stock- 
yard.” The Judicial Officer found that: 
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“Meyer Averch, a registered packer-buyer and dealer sub- 
ject to Section 312(a) [7 U.S.C.A. §$ 213(a)] of the Act was 
the head steer buyer for Capitol at the stockyard and the 
agency or means through which Capitol thus extended undue 
and unreasonable preferences and advantages to Farmers, 
as set forth above. Consequently, Meyer Averch violated 
such Section by reason thereof.” 22 Agr. Dec. at p. 680. 


However, Meyer was joined with Capitol in the cease and desist 
order and ordered to cease and desist doing certain acts “in 
commerce.” 22 Agr. Dec. at pp. 1246-47. The order cannot how- 
ever be applied to him because it is partially based on trans- 
actions which took place before September 2, 1958. For example, 
part of the data concerning concentration of purchases in the 
country between Capitol and Farmers relates to the period before 
September 2, 1958, as does the evidence relative to the charge 
that Capitol paid commissions to Farmers on cattle purchased 
from D M & H when no service was performed, and the evidence 
relating to the deduction of yardage on country purchases. In 
‘fact, this latter practice does not constitute a preference at all, 
but was found “unfair” by the Judicial Officer. Since the evidence 
is not separated, it cannot be found that there is sufficient evidence 
to support the order suspending him as a registered “dealer” 
under the Act. 


We hold that there is sufficient evidence to support the Judicial 
Officer’s findings in Case No. 7603 that the acceptance of a loan 
from Morey Miller by the appellant corporation or its share- 
holders constituted a violation as did the corporation’s refusal 
to deal (drydocking) with the Denver Livestock Commission 
Company. We find no evidence to support other violations by 
the corporation. As to the individual appellant, the cease and 
desist order relating to acts performed “in commerce” cannot 
be applied to him because it is based in part on incidents which 
took place outside the stockyards prier to the amendment of the 
statute to include such transactions. 


The orders and decisions here reviewed are set aside, and 
the cases are remanded to the Department for such further 
proceedings as the appropriate officers consider necessary. 
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THE AUSTER Co., INC. v. PACIFIC COAST FRUIT DISTRIBUTORS, INC. 
Decided October 12, 1965. 


UNITED STATES DISTRICT COURT 


NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 
No. 65 C 801 


FINDINGS OF FACT 
and 
CONCLUSIONS OF LAW 


JOSEPH S. PERRY, Judge 


This cause having come on for trial and the court having 
heard the evidence and the arguments of counsel and being fully 
advised in the premises, finds the facts and states the conclusions 
of law as follows: 


FINDINGS OF FACT 


1. Appellant-Respondent, the Auster Co., Inc., is a California 
corporation whose address is 51 South Water Market, Chicago, 
Illinois, and was licensed under the Perishable Agricultural 
Commodities Act during the period covered by the Complaint. 


2. Appellee-Complainant, Pacific Coast Fruit Distributors, Inc., 
is a corporation whose address is 2185 East Seventh Street, 
Los Angeles, California, and was licensed under the Perishable 
Agricultural Commodities Act during the period covered by the 
Complaint. 


3. On or about December 21, 1962, Appellee by oral agree- 
ment over the long distance telephone sold to Appellant a car- 
load of size 113 Sugar Test Brand navel oranges to be shipped 
at 12:01 A. M. on December 23, 1962 to arrive in Chicago on the 
morning of December 27, 1962, and to be 85% U.S. No. 1 or 
better, at a price of $4.75 per carton delivered in Chicago, which 
agreement is not in dispute. 


4. The car of oranges did arrive in Chicago on schedule. 


5. The dispute arose when Appellant inspected the carload 
of oranges and rejected it. After he inspected it the Appellant 
made an ora! request for inspection by the United States Depart- 
ment of Agriculture Fresh Fruit and Vegetable Inspection Service 
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which inspection was made at 3:00 o’clock P. M. on December 
27, 1962. Based on an oral report by the inspector, the Appellant 
telephoned the Appellee about 4:00 P. M. Chicago time and notified 
it that the carload of oranges had 5% grade defects and 15‘: 
damage by skin breakdown and that it was rejecting the carload 
of oranges because said oranges did not meet contract specifica- 
tions. During the course of this telephone conversation no agree- 
ment to dispose of the car elsewhere was ever made by the 
Appellee and the Appellee did not release the Appellant of his 
obligation to accept the carload of oranges. 


6. With all reasonable promptness the Appellee placed the car 
in the name of its broker in Chicago for the purpose of obtaining 
an appeal inspection and the next morning asked the broker to 
look at the carload of oranges and report to him. The broker 
promptly reported the quality as U. S. No. 1 whereupon the 
Appellee instructed the broker to order an immediate appeal 
inspection which was made on December 28th, 1962 at 1:40 P. M. 
by two inspectors, which appeal inspection reversed the first 
inspection and found that the carload of oranges did grade U. S. 
No. 1. Thereupon Appellee prompty notified the Appellant that 
‘he was placing the carload of oranges back in the name of the 
Appellant, notified Appellant of the results of the appeal inspec- 
tion i.e. that the carload of oranges was U. S. No. 1 grade and 
urged that since the carload of oranges met contract specifica- 
tions he expected the Appellant to take the carload of oranges in 
accordance with the contract. The Appellant refused and failed 
to accept the said carload of oranges thereby violating Section 2 
of the Perishable Agricultural Commodities Act. Whereupon the 
Appellee notified the Appellant that he would sell the carload 
of oranges on the Fruit Auction Sales Company in Chicago for 
Appellants account which was done with all reasonable 
promptness. 


7. The real reason for the rejection of the oranges was not 
the condition of the fruit but the rapidly declining market from 
the date of the contract to date of delivery and ultimate date 
of sale for the account of the Appellant. 


8. Damages for breach of contract were proved in the amount 
of $1914.86, being the difference between the net contract price 
of $4020.91 and the amount of $2106.05 realized on the resale. 


9. Appellee brought action under the Perishable Agricultural 
Commodities Act and on March 11, 1965 in a Decision and Order 
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upon reconsideration by the Secretary of Agriculture. Appellee 
was awarded reparation order in the sum of $1914.86 with 


interest at the rate of 5% per annum from February 1, 1963 
until paid. 


10. Within thirty days after the final order of the Secretary 
of Agriculture an appeal from the order was filed in this Court. 


CONCLUSIONS OF LAW 


1. The case is properly before this court and this court has 
jurisdiction under the Perishable Agricultural Commodities Act, 
7 U.S.C.A. § 499g. 


2. A rescission of the contract was never effected properly. 


3. Appellant was bound by the terms of the contract to accept 
the carload of oranges and rejection without reasonable cause 
violated Section 2 of the Perishable Agricultural Commodities 
Act. 


4. Appellee is entitled to damages in the amount of the 
difference between the contract price and the sale price. 


5. The decision of the Secretary of Agriculture below is 
sustained and judgment should be entered in favor of Appellee 
for the sum of $1914.86 together with interest from February 1, 
1963 and costs that shall accrue. 


6. Appellee under provisions of the Perishable Agricultural 
Commodities Act is entitled to a reasonable attorneys’ fee of 
$500.00. 





